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Foreword

This book is the result of overlapping collective, collaborative, and interdisci-
plinary journeys. It is primarily the work of three young scholars who set
out to write about doing socio-legal research on violence and resistance in
Canada. In presenting this work, the editors and authors also enjoin us to
question the very terms that hold the project together: socio-legal research,
violence, and Canada.

Socio-legal research has become increasingly visible as a distinct field
of study defined by core questions, critical sensibilities, and theoretical
commitments shared across a range of institutional and disciplinary affili-
ations. Earlier generations of socio-legal scholars might have been the only
researchers in their home department or faculty—whether law, sociology,
political science, or communications—to pursue interdisciplinary law and
society scholarship. This relative isolation throughout the years heightened the
importance of scholarly associations, conferences, and journals dedicated to
socio-legal scholarship in order to think and write across disciplinary divides.
Later generations of socio-legal scholars built collaborative research centres as
well as specialized departments and programs for undergraduate and gradu-
ate studies. The editors, as well as many of the contributors to this book,
have studied and taught at some of these specialized socio-legal research hubs,
such as York University’s graduate program in socio-legal studies and Carleton
University’s graduate program in legal studies. These relatively recent institu-
tional foundations provide new platforms for asking about and narrating the
history of socio-legal studies: how do we talk about the histories and theor-
ies on which we build our work? The focus is no longer on communicating
across disciplinary divides but on critically examining the theoretical foun-

dations inherited from earlier generations.
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When socio-legal studies emerged at a set of loosely connected institu-
tions in the United Kingdom, the United States, and various settler colonies,
the shared theoretical affinities frequently clustered around small groups of
mostly white and mostly male theorists. Their work has proven insufficient
for understanding the operations of law, power, and politics in settler colonies,
let alone beyond them. In their introduction, the coeditors emphasize their
intellectual debts to settler-colonial and Indigenous studies, to critical race
theory, and to Black studies. These debts are also symptoms of historical
omissions and refusals by previous generations of socio-legal researchers.
Contemporary law and society scholarship needs to reflect on the limitations
of its institutional roots as it embraces a broader set of intellectual founda-
tions. Several chapters in this book provide excellent avenues for addressing
these gaps, silences, and exclusions.

Professional organizations, conferences, and journals are frequently
organized along the lines of nation-states. Yet what, for example, does the
“Canadian” in Canadian law and society research refer to? Does “Canada”
denote the citizenship and/or place of employment of the researchers or the
geographic focus of their work? In this volume, the authors do not consider
“Canadian” to refer to an uncomplicated subject position or a self-evident
focus of their research. Rather, they use “Canada” as a starting point, a com-
plicated relationship, and a responsibility.

The chapters by Stacy Douglas and by Carmela Murdocca, Shaira Vadasaria,
and Timothy Bryan thematize the interplay between myths and violence in the
foundation and constitution of Canada as a settler colony shaped by dispos-
session, genocide, and intersecting logics of racialization. Read together, these
chapters powerfully illustrate that law cannot be reduced to either violence
or language. The force of Western law is derived from its ability to appeal to
“jurisfictions” backed by the threat of physical violence, but the metaphors
and narratives on which legal language is based exert their own force: they
shape our imagination of what is possible and thinkable as law, of how we
imagine persons, relationships, and humanity. Here, the role of socio-legal
research is not only to show how violent and arbitrary these foundations of
Western law are but also to create space for us to imagine different futures
built on different relationships, laws, and responsibilities.

Other contributions to this volume decentre Canada by taking an explicitly
transnational approach: the introduction frames racialized police violence as
a North American problem without denying the Canadian specificities, the

viii Foreword

https://doi.org/10.15215/aupress/9781778290022.01



chapter on #MeToo by Emily Lockhart, Katrin Roots, and Heather Tasker
takes a transnational perspective rooted in an understanding of how racial and
gendered hierarchies are expressed in Canadian law, and Heather Tasker’s analy-
sis of photographic projects in humanitarian spaces is rooted in an analysis of
complex global hierarchies in which the images produced by refugee children
are read, circulated, and repositioned. In these works, “Canada” is not the
unquestioned frame, but it becomes framed, contextualized, and questioned
through multiple methodologies.

In centring violence and resistance, the volume draws on a range of trad-
itions of theorizing the boundaries of violence, the use of power, and the place
of resistance. In arguing that (Western) law is inescapably tied to violence,
the afterword by Mariful Alam and Irina Ceric challenges readers to think
about forms of justice and community beyond the law as well as forms of law
beyond the worn models of Western legality. At the heart of law’s violence,
we sometimes find silence: the quiet bureaucratic machinery that produces
legal classifications of “terrorism,” as the chapter by Yavar Hameed and Jef-
frey Monaghan shows, or the insistence on state secrecy in the face of access
to information requests by researchers and activists, as described by Alex
Luscombe and Kevin Walby.

Read together, the contributions in this volume provide a valuable snap-
shot of methodological directions, theoretical foundations, and practical
orientations in contemporary socio-legal studies in Canada. They highlight
the work of researchers who are reshaping the field through careful, imagin-
ative, and collaborative work.

Christiane Wilke
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Introduction

Socio-legal Perspectives on Law’s
Violence

Mariful Alam, Patrick Dwyer, and Katrin Roots

YOUR HONOR: In addressing this court I speak as the representa-
tive of one class to the representative of another. I will begin with the
words uttered five hundred years ago on a similar occasion, by the
Venetian Doge Faheri, who addressing the court, said: “My defense
is your accusation; the causes of my alleged crime your history!”

—August Spies

In the summer of 2020, news coverage of the recent outbreak of COVID-19
was temporarily displaced by stories about the death of George Floyd at the
hands of four Minneapolis police officers, in what has become an almost-
iconic portrait of police brutality. On 25 May 2020, Floyd, a Black man,
was arrested on suspicion of passing a counterfeit twenty-dollar bill. The
police knew him to be intoxicated, yet he was neither behaving violently nor
reported to be armed. In the course of the arrest, Floyd, already handcuffed,
resisted attempts to move him into a police vehicle. Finally, two officers forced
him into the car and then proceeded to drag him across the back seat and
onto the street, where he was violently pushed to the ground. There he lay
while Derek Chauvin, a white police officer, pressed his knee into Floyd’s
neck as Floyd repeated, again and again, “I can’t breathe” Chauvin kept his
knee in place long after Floyd was unconscious, releasing it only after med-
ical help arrived and he was ordered to stop. By the time the ambulance
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reached the hospital, Floyd was dead (New York Times 2022). Chauvin kept
his knee on Floyd’s neck for a total of nine minutes and twenty-nine seconds
(Levenson 2021).

Floyd’s death sparked a massive outpouring of anger and waves of protests
on the part of Black communities and their supporters not only in the United
States, but in Canada and around the world. Floyd’s death was noteworthy
for the intense public scrutiny that surrounded the case and the charges
brought against the four officers. Derek Chauvin was ultimately convicted
on two counts of murder and one count of manslaughter and sentenced to
twenty-two and a half years in prison—considerably longer than is standard
under Minnesota law (Chappell 2021). The other three officers involved in
the incident were charged with violating Floyd’s civil rights and have since
received sentences ranging from two and a half years to three and a half years.
It bears remembering that while the killing of a Black man by police is not
new, rarely are police convicted and jailed. In this case, it was a combination
of the public visibility of Floyd’s murder—which was caught on video by
several witnesses—the slow and deliberate actions of Chauvin (in contrast
to the split-second decision-making often blamed for police killings), and
on-the-ground activism by Black Lives Matter (BLM) and other organizations
that led to a public outcry and ultimately prosecution.

Although Canadians also joined in protests against the act of racialized
police violence that occurred in the United States, they are perhaps too quick
to forget that similar instances of police violence against BIPOC communities
routinely take place in Canada (see Cole 2020; Maynard 2017; Razack 2015),
even as Canadian law enforcement officials regularly strive to compare them-
selves favourably to their American counterparts (see Glasbeek, Roots, and
Alam 2019; Glasbeek, Roots, and Alam 2020, 335-36). Consider, for instance,
the deaths of

« Ejaz Choudry, a sixty-two-year-old Punjabi man living in the Toronto
suburb of Mississauga who was shot and killed by police on 20 June
2020 after his family called for help because Choudry, a person living
with schizophrenia, was having a mental health crisis (Nasser 2021);

« Jason Collins, a thirty-six-year-old Indigenous man who was shot and
killed by Winnipeg police on 9 April 2020 during a domestic violence
call in which Collins aimed (what turned out to be) a BB gun at them
(CBC News 2021);
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« Eishia Hudson, a sixteen-year-old Indigenous woman who was shot
and killed by Winnipeg police on 8 April 2020 shortly after they
stopped the vehicle in which she and several others were attempting to
flee after robbing a liquor store (Cram and Frew 2021);

o Andrew Loku, a forty-five-year-old Black man living with PTSD who
was shot and killed by a Toronto police officer on 5 July 2015 as he
“advanced on him [the officer] with a hammer” (Gillis 2017); and

o Sammy Yatim, an eighteen-year-old immigrant from Syria who was
shot a total of eight times and killed by a Toronto police officer on
27 July 2013 after the police were summoned because Yatim was behav-
ing erratically and waving a switchblade around on a streetcar (CBC
News 2015; O’Brien 2022).

These are only a few instances of police violence carried out with the permis-
sion of and in the name of law in Canada.

The incidents above highlight obvious examples of the state’s use of direct
force—what can be defined as naked violence—a more overt and visible form
of violence that involves physical force or coercion, such as imprisonment,
war, genocide, and police brutality (Poulantzas 1978). Yet the death of racial-
ized people at the hands of the police is merely one aspect of a larger structure
of settler colonialism and white supremacy enabled and maintained through
law. Here, it is fruitful to consider Rob Nixon’s concept of slow violence—a
form of violence that, as he explains, occurs

gradually and out of sight, a violence of delayed destruction that is
dispersed across time and space, an attritional violence that is typically
not viewed as violence at all. Violence is customarily conceived as an
event or action that is immediate in time, explosive and spectacular

in space, and as erupting into instant sensational visibility. We need, I
believe, to engage a different kind of violence, a violence that is neither
spectacular nor instantaneous, but rather incremental and accretive, its
calamitous repercussions playing out across a range of temporal scales.
(2011, 2)

Nixon builds on the work of Johan Galtung (1969), who distinguished what
he termed structural (or indirect) violence from personal (or direct) violence.
Galtung argued that violence needs to be defined as more than simply actions
carried out by a specific person that cause immediate physical or psychological
harm; it must also include violence that has no direct agent but is instead
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“built into the structure and shows up as unequal power and consequently as
unequal life chances” (171). For Galtung, structural violence is often invisible
and more insidious than personal violence because it is embedded within
our social and political structures, which can perpetuate suffering and harm
over long periods of time. Accounting for structural violence “helps with
identifying links to present structures that the ‘sensational visibility’ of violent
acts often conceals” (Holterman 2014, 60). We note that structural violence
is associated with social injustice while contributing to violence against indi-
viduals and groups. Forms of structural violence may legitimize naked or
personal violence, as we saw with the police killings noted above. Both slow
and structural violence are indirect and are maintained through repressive
structures (Nixon 2011, 11). However, while structural violence is static and
constantly present, slow violence occurs over time, and the violence is grad-
ually “decoupled from its original causes by the workings of time” (ibid.). For
instance, consider the effects of residential schools—the last of which closed in
1996—on Indigenous people in Canada. The structural violence in this context
can be seen in the operation of residential schools and the laws and policies
that supported it, while the concept of slow violence captures the long-term
and intergenerational effects that residential schools have had on Indigen-
ous populations over time. Decoupled from its original source, the effects of
this slow violence can and have been erroneously attributed to a variety
of sources rooted in individuals, Indigenous cultures, and societies.

Although Nixon writes about violence in the context of environmental
degradation, his conceptualization of slow violence has a much wider appli-
cation. Geoff Ward, for example, draws on the concept of slow violence to
examine the role of the state in perpetuating settler colonialism and white
supremacy. As he explains, “slow violence” is victimization that is “attri-
tional, dispersed, and hidden” (2015, 299), therefore making it more difficult
to trace it to specific structures, organizations, policies, or laws. Indeed, as
Ward contends, it is more common to see “subtler personal or structural
violence contributing to dis-accumulation, collective under-development and
general disadvantage” (302), therefore making it imperative to examine this
form of violence. This is further clarified by Kelly Struthers Montford and
Tessa Wotherspoon, who contend that “slow violence is a specific form of
violence that is insidious, not easily identifiable as racism or violence, and is
not reducible to the intent of an individual acting against another. Instead, it
is structural, routine, and elongated in its harm and effects” (2021, 81).

4 Introduction
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As we detail below, the role of law in creating and supporting conditions
for naked and structural violence has been widely discussed in socio-legal
scholarship. Yet, law’s role in enabling and perpetuating slow violence—a
concept we believe should also be considered alongside naked and structural
force—is seldom discussed. The contributors in this volume focus on violence
in all its forms—slow, structural, and naked—as it pertains to law. While the
objective here is not to debate or move forward the scholarly discussion on
theoretical differences between these forms of violence, we believe they are
important to take into consideration when analyzing the power of law. In
order to understand how violence enters into socio-legal conceptualizations
of law, it is pertinent to first take a step back to briefly consider the diverse
scholarly approaches to what law is and how scholars in the developing field
of socio-legal studies understand the relationship between law and violence.
Centering the law in these discussions allows us to dissect the ways in which
authoritative bodies of text, which are often taken as neutral, objective, and
intended to promote the well-being of everyone in society, are contributing
to state-sanctioned and often invisible violence directed particularly toward
certain groups. Socio-legal scholars have already begun this process and are
contributing to the advancement of the field of socio-legal studies. As such,
we now turn the discussion to the development and expansion of this field
in Canada and consider the various ways in which socio-legal scholars con-
ceptualize and theorize “the law”

Socio-legal Studies: A Brief History

The core identity of socio-legal studies emerges from its juxtaposition with
traditional legal scholarship. As Kitty Calavita writes, traditional legal schol-
arship is rooted in law schools that often present the law as a “set of principles
and rules that relate to each other according to a particular logic or dynamic”
(2010, 4). Following the Second World War, scholars began recognizing that
legal power could no longer be reduced to “black letter law” and that a richer,
more nuanced and interdisciplinary approach was needed (Arthurs 1983).
This shift was reflected in the development of undergraduate law and society
programs, Marxist-inspired critical legal studies, and feminist movements
(Brophy and Blokhuis 2017). A question these movements sought to investi-
gate was not simply whether a particular law was just or appropriately applied
but what impact law has on society and social relations. In the context of the
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1970s economic crisis and the ongoing civil rights movement (ibid.), socio-
legal scholarship emerged from a range of interdisciplinary fields engaged
in exploring the impact of legal dynamics both inside and outside of the
courtroom, including women’s studies, critical race studies, sociology, crim-
inology, Marxist political economy, anthropology, history, political science,
and psychology, to name a few. Many of these fields critically addressed law’s
role in upholding and reproducing structural inequalities.

The notion of “law” and “society” as distinct spaces and fields of practice
was challenged in the 1980s and 1990s by critical scholars who viewed the legal
and the social as mutually constitutive (Feenan 2013, 7; see also Ewick and
Sarat 2015). For instance, Patricia Ewick and Susan Silbey reject the conceptual
distinction between law and society, suggesting we must look at “the presence
of law in society” (1998, 35). Another critique of treating the social and the
legal as distinct is offered by Peter Fitzpatrick, who argues that both the “legal”
and the “social” have proved to be inadequate in providing a focus for the field
of socio-legal studies (1995; see also Cotterrell 2009; Silbey 2013). According
to Fitzpatrick, despite attempts by scholars to frame law as having, what he
calls, a “determinate existence,” the law only exists in relation to something
else—whether that be society, economy, class, or another social component.

One key insight central to the work of many scholars is that the field of
socio-legal studies cannot be defined by, nor confined to, specific param-
eters. It thus lacks an identifiable canon, or a “fixed, timeless and bounded
set of works” (Guillory 1993; Seron, Coutin, and Meeusen 2013, 289). The
interdisciplinary nature of socio-legal studies makes it difficult to establish
a canon, since, as Carroll Seron, Susan Bibler Coutin, and Pauline White
Meeusen point out, “to be interdisciplinary is to be inclusive” (293). In their
view, interdisciplinarity is the only approach that can adequately examine the
complex issues presented by law, legal decisions, and the legal terrain overall
(290). Ultimately then, the central contribution of socio-legal studies lies not
only in the absence of a coherent canon (Arthurs and Bunting 2014; Ewick
and Sarat 2015) but also in the impossibility of creating one.

The challenge of defining the field was highlighted during a panel on pub-
lishing and peer review observed by one of the editors at the 2019 Law and
Society annual conference, where panelists (including publishers, editors,
and members of editorial boards) were presented with the question “What
constitutes a law and society paper?” A long silence ensued, following which
one of the panelists suggested that “there is no clear answer;” and another
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admitted that this is one of the hardest questions they face in their work.
Our experience of working on this manuscript and writing this introduction
has been similar. Each time we surveyed colleagues on their thoughts about
the field, we were given different ideas as to what the introduction should
cover, what might be missing, and where the conversation needed to go. We
thus encountered what Fitzpatrick described as a “strategy of confession and
avoidance: the field is there but its ‘definition’ is attended with unspecific
and unrelieved ‘problems, ‘difficulty’ and a general absence of clarity in its

>

‘lines of demarcation™ (1995, 105). This volume reflects the empirical and
theoretical richness, diversity, and even “messiness” of this discipline as the
authors engage with a broad range of topics, issues, theoretical framings, and

methodological approaches.

Situating “the Law” in Socio-legal Studies

While the boundaries of the field remain undefined, socio-legal scholars col-
lectively focus on the relationship between law and power. One important
debate within the field is whether law is repressive or merely one of many
governing tactics. Our objective is not to revive the debates about law’s power
to repress and/or govern but simply to provide an overview and context for
our discussion of law’s role in supporting violence in all its forms.

The “law as repression” approach recognizes law’s role in enabling and
perpetuating systems of domination through social structures, including
capitalism, racism, patriarchy, and settler colonialism. While we recognize
the diverse perspectives captured by the “law as repression” umbrella, here
we focus specifically on key arguments agreed upon by those whose work
aligns with this perspective. Marxist accounts of law, particularly the instru-
mentalist approach, often emphasize law’s role in dominating, repressing,
and coercing the lower classes while ensuring the values and interests of the
ruling class are internalized and obeyed (see Cain and Hunt 1979; Chamb-
liss and Seidman 1971; Hay 1975). The approach suggests that the legitimacy
of law is maintained through legal devices such as the rule of law and the
promise of liberty and equality for all. As Stephen Brickley and Elizabeth
Comack (1987, 98) argue, the liberal state and its judicial apparatus are not
independent entities but coercive instruments used by economic elites to pro-
tect private property rights and accumulate capital. As they point out, a rigid
instrumentalist approach sees the language of equality and neutrality that
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underpins the rule of law as nothing more than a myth and illusion that masks
the hegemonic power of the ruling classes. The instrumentalist approach
reminds us that the fundamental fear of the ruling classes of having their
right to private property undermined or challenged through popular strug-
gle led to the emergence of policing and security apparatuses as techniques
for enforcing a capitalist social order by disciplining and wielding control over
workers and vagrants who resisted (Neocleous 2008, 26-31).

Like Marxists, critical race theorists also see law as repressive but as
an avenue for enabling and reproducing racist practices (Crenshaw 1995,
2003; Delgado and Stefancic 2017; Haney Lopez 1996). In effect, critical race
theorists hold that law constitutes racism. As Constance Backhouse (1999)
explains, law has historically been used to force the assimilation of Indigen-
ous peoples to European culture, inhibit the entry of certain immigrant
populations into Canada, oppress racialized groups, and construct racial
discrimination and racial hierarchies. To protect the economic relations,
culture, and values of the white dominant class, legislation was often drafted
to carry out the desired effect. Although historically we saw the enactment
of explicitly exclusionary and racist legislation, this has shifted over time to
take on more subtle forms of legal domination through universalized rights,
colour-blind laws, and neutral practices (Freeman 1995; Haney Lopez 1996;
Williams 1992). The policing and security apparatuses used to enforce these
laws therefore not only are limited to maintaining capitalism, as noted above,
but also extend to settler colonialism. In Canada, the North-West Mounted
Police (NWMP)—one of two police forces that later merged to become the
Royal Canadian Mounted Police (RCMP)—was established both to maintain
the authority of white settler colonialism and to suppress Indigenous rebel-
lions (see Comack 2013; Whitaker, Kealey, and Parnaby 2013; Wright and
Binnie 2009). The NWMP was established in 1873—around the same time
as the Canadian state was also establishing and formalizing new colonial
legal policies, such as the Gradual Enfranchisement Act of 1869 and later
the Indian Act in 1876. The RCMP continues this legacy of colonial violence
in the name of protecting the nation, as exemplified by their removal of the
Wetsuweten blockade in February 2020, demonstrating that the Canadian
state’s repression of dissent and claims of Indigenous sovereignty continue
in an effort to defend settler capitalism (Dafnos 2013; see also Ceric 2020).
When analyzing law’s role in enabling violence, we must also consider how
law produces forms of violent racial governance, parsing out how slow,

8 Introduction

https://doi.org/10.15215/aupress/9781778290022.01



structural, and naked violence work together to target populations. Racism
and settler colonialism are important forces that not only are enabled by
law and constitute law’s power but also extend significantly beyond law.

Lastly, we must consider law’s role in constituting patriarchal relations.
For instance, ‘examine the Marxist-inspired feminist Catherine MacKin-
non, who takes a structuralist perspective on law’s role in regulating gender
relations. MacKinnon replaces class division with patriarchy as a form
of oppression and argues that women’s unequal social position is a result of
their sexuality, which is distorted and manipulated by the dominant sex
for their benefit. MacKinnon (1982) explains that the law is merely an arm
of the state, which maintains masculine standards disguised as objective and
neutral. She takes the position that the law cannot be used to bring about
change, since in aiming for equality under the law, we are really striving for
masculine standards. While Catherine MacKinnon’s work has been criticized
for being too essentialist, feminists have nonetheless built upon her ideas to
show how patriarchy continues to operate through legal structures (see Chan,
Chunn, and Menzies 2005; Chunn and Lacombe 2000; Craig 2018; Smart
1989, 1995; Ursel, Tutty, and leMaistre 2008). Indeed, Kimberlé Crenshaw
(1991), Patricia Hill Collins (2015), and other intersectional feminists acknow-
ledge that structural inequality is mutually constituted by multiple forms of
oppression, including race, gender, class, age, ethnicity, and ability. Feminists
using an intersectional perspective recognize the importance of historical
context, culture, time, place, and space for understanding structural inequality
and, in our case, structural violence.

Although “law as repression” scholars focus on law as a form of domination,
it would be simplistic to end on the conclusion that law can only be reduced
to repression and physical violence. Drawing on structural approaches to
Marxism, we recognize that the state and its institutions are relatively autono-
mous (Gramsci 1971; Althusser 1971). And while the state and its legal system
certainly have repressive functions that enable the ruling classes to accumulate
capital, they do not operate on repression alone; they also, as Nicos Poulantzas
(1978) suggests, rely on legitimization and consent. For example, the state
must sometimes go outside of the interests of capital by winning “the loyalty
of the economically and socially oppressed classes” (Brickley and Comack
1987, 100) to ensure the smooth functioning of capitalism and avoid crises
of legitimacy (Gramsci 1971). Consider, for instance, legislation that protects
labour rights, the right to strike, and workplace safety regulations won by
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the labour movement. In this instance, overruling the short-term interests of
some capitalists and providing the working class with a set of real rights and
liberties ensured that the fundamental structure of capitalist social relations
was not disrupted (see Palmer 2003; Tucker 1988, 2019). Similarly, critical
race theorists such as Patricia Williams (1992) acknowledge the importance
of legal rights in challenging racial violence and inequality for Black people
in America, even if only as formal (rather than substantive) rights.

More than the rule of law being a myth or an illusion, the structuralist
approach helps us understand how these positive developments have com-
pelled individuals to accept as real its ideological principles of neutrality and
equality. Poulantzas summarizes this perspective and writes that the universal,
formal, and abstract character of law presupposes “agents who have been
‘freed’ from the personal-territorial bonds of precapitalist, and even serf, soci-
eties”; therefore, people assume they are “free and equal before the law” when,
in actuality, exploitation and violent coercion underpin our entire political
structure (1978, 80-81). Poulantzas also acknowledges how this mythology
plays a fundamental role in mediating the relationship between slow, struc-
tural, and naked violence through law: “In every State, law is an integral part
of the repressive order and of the organization of violence. By issuing rules
and passing laws, the State establishes an initial field of injunctions, prohibi-
tions and censorship, and thus institutes the practical terrain and object of
violence. Furthermore, law organizes the conditions for physical repression,
designating its modalities and structuring the devices by means of which
it is exercised” (77). As Poulantzas observes, “State-monopolized physical
violence permanently underlies the techniques of power and mechanisms of
consent; it is inscribed in the web of disciplinary and ideological devices; and
even when not directly exercised, it shapes the materiality of the social body
upon which domination is brought to bear” (81). As we see in this volume,
the mythology of law protects the colonial system while denying Indigenous
rights to sovereignty and autonomy, thereby legitimizing the use of state vio-
lence against these groups.

While contemporary structuralist scholars concur that capitalist social
relations are reinforced through legal norms, those who critique structural-
ism argue that we must understand law in a more nuanced manner, leading
them to examine the possibility of law as an avenue for social change. One
of these scholars is E. P. Thompson (1975), who takes the position that although
the rules of society may support ruling class power, they also at times curb
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this power and its intrusions. For Thompson, the law cannot be separated
from the social, as it is “deeply imbricated within the very basis of productive
relations, which would have been inoperable without this law” (261). Another
such scholar is Alan Hunt (1993), who argues that the law is neither autono-
mous nor dependent but is constitutive through unstable and changing links
between institutions. He explains that the law is part of a system of modes
of regulation, but it maintains its proximity to the state, even while involved
in the process of governance and social regulation (Hunt 1993, 207). For Hunt,
then, law constitutes “a field within which social relations are generated,
reproduced, disputed and struggled over” (293). Importantly, Hunt takes the
position that law should be prioritized as a site for social justice and social
transformation—a position that is challenged in the afterword to this volume
by Alam and Ceric, who claim that “it will never be possible to separate the
force of law from violence, whether that violence is metaphysical, social, or
political” Yet rather than debate the merits of law as a site of struggle, Alam
and Ceric call on socio-legal scholars to imagine and conceptualize radical
alternatives to law to generate a dialogue on new transformative possibilities.

Although structural perspectives widen our understanding of law’s power,
law and governance scholars are critical of these structuralist debates, noting
the limited scope of these accounts in two ways. First, they contend that the
reliance of structuralist approaches on a rather unified view of state power
does not offer clarity on how less formal, nonstate technologies of power play a
role in social and political relations. And second, they critique the structuralist
perspective’s guiding focus on repressive relations of power and thus failure to
offer ways to investigate the productive potential of legal power. It is our view
that law as governance perspectives offers socio-legal scholars a conceptual
toolkit to investigate how violence is not only exercised through law but also
incorporated and normalized into other aspects of the body politic. Adopting
a governmentality perspective alongside law as repression scholarship offers
scholars a more fruitful avenue for analyzing how violence operates.

The “law as governance” approach is inspired by Michel Foucault’s analysis
of power, particularly his work on governmentality. Many scholars, inspired
by Foucault, expanded their focus to analyze not only how the law represses,
dominates, and controls but also how it produces subjectivities, norms, and
identities in mutually constitutive ways (Ewick and Silbey 1998; Hunt 1993;
Rose, O’Malley, and Valverde 2006; Rose and Valverde 1998; Valverde 2003;
Williams and Lippert 2006). These Foucauldian-inspired works emphasize
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the importance of exploring legal power beyond the state. Foucault’s work
directs us to consider power more broadly rather than as something that’s
simply enshrined in the state. He famously called on scholars to “cut off the
king’s head”—that is, to study power relations by widening the concept of
power beyond a sovereign, king, or ruling class (Foucault 1980, 121). Instead,
Foucault suggests we should consider how power operates as a decentralized
force through multiple sites and institutions. Foucault’s analysis emphasizes
that power is fragmented, dispersed, and omnipresent ([1978] 1990, 93). As
Kevin Walby points out, an investigation of law’s power under a Foucauldian
analytic would include a “range of multifarious and irreducible governmental
sites,” including but not limited to the law (2007, 555). Consequently, a central
feature in Foucault’s analytical inquiry was a move away from investigating
power as possessed and inherently negative or repressive and instead explor-
ing its productive dimensions. By inverting the relations of power, Foucault
(1980) believed scholars could more concretely grasp the variety of mutually
constitutive social practices, knowledges, and technologies that bring into
play our understanding of reality and subjectivity.

Although Foucault never produced a coherent theory of law, his analysis
of power has influenced the law as governance approach. Rather than view-
ing law as solely grounded in violence and sovereignty, Foucault recognized
law as “something that could be used to enforce certain norms and behaviour”
(Newman 2004, 43). Law as governance scholars have noted that law and
modern forms of power are both interdependent and opposing (Beck 1996;
Golder and Fitzpatrick 2009). Instead of referencing the law as a singular-
ity, Nikolas Rose and Mariana Valverde, for instance, believe it’s best to use
the term legal complex to describe the “assemblage of legal practices, legal
institutions, statutes, codes, authorities, discourses, texts, norms, and forms
of judgment” (1998, 542). Legal complexes are one of many diverse forms of
power for governing, as they are often combined with other forms of know-
ledge, including psychiatric or medical knowledge. We see this observation
as particularly fruitful, as it allows us to expand our analysis of how violence
is enabled through and in conjunction with these “nonviolent” extrajudicial
knowledges.

While many suggest Foucault’s work does not consider the role of legal
violence or state repression and offers very little in imagining the possibil-
ities of social transformation and resistance (see Hunt and Wickham 1994;
Poulantzas 1978; Mbembe 2003), we believe these analyses overlook many
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insights provided by Foucault. In contrast to the argument made by Nicos
Poulantzas, who writes that Foucault underestimates “the role of law in the
exercise of power within modern societies” by failing to understand “the func-
tion of the repressive apparatuses (army, police, judicial stem, etc.) as means of
exercising physical violence that are located at the heart of the modern state”
(1978, 77), we believe Foucault acknowledged the role of violence as a key
element of modern politics (see also Oksala 2010). In numerous interviews
and lectures delivered shortly before his death, Foucault argued that violence
is deeply embedded within our social structures, pointing out that “humanity
settles each one of its violences within a system of rules, and thus goes from
domination to domination” (1980, 91; emphasis added). Here, we agree with
Saul Newman’s commentary that Foucault’s analysis of power demonstrates
violence has, in fact, “creeped into the very structures, laws, hierarchies, and
institutions that have been established to suppress it” (2004, 578). Through
this lens of the pervasiveness of violence to constitute ruling power relations,
we can begin to see that violence is not merely exercised by the state as a
spectacle through naked force. Violence is also exerted slowly through social
structures and institutions. In other words, the law and legal complexes are
both productive and violent (see Newman 2004; Poulantzas 1978). While we
agree that examinations of law’s power must expand beyond black-letter law
and include its variations in the form of policies, norms, and discourses, we
suggest that law, in its many forms and expressions, continues to be a unique
source of power. In contrast to scholars who believe Foucault expelled law
or simply viewed law as the sovereign right to engage in violence (see Hunt
and Wickham 1994), we take the perspective advanced by scholars such as
Carol Smart (1989, 1995) who highlight that the mythology of law as neutral
and objective for evaluating information and determining truth is part of its
unique power.

Consider Smart’s (1989) critique of law claiming to have the method
for finding “the truth” In this discovery process, Smart reminds us that the
law disqualifies other knowledges and experiences, thus determining what
becomes established as “the truth” This is enabled by law’s ability to set itself
apart from the social order and in doing so create the perception that it is able
to reflect on the world in a neutral and objective way (Smart 1989, 11). The law
also relies on other knowledges, such as psychiatric and medical knowledges,
to inform both legal and extralegal forms of governance and extend its power

>«

beyond legal truth-making (16-17). Law’s “claim to truth,” Smart writes, is
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not manifested in its practice but “in the ideal of law” (11). Not only does law
evaluate truth; it also creates legal fictions that maintain and reinforce settler
colonialism, the production of criminal others, and the preservation of gender
and racial inequality amongst other forms of inequality.

The Relationship between Slow, Structural and
Naked Legal Violence

Our goal in this book is not to revisit the debate on the metaphysical essence
of law but instead to provide a snapshot of how some Canadian socio-legal
scholars address the ways in which legal power draws on, maintains, and
perpetuates various forms of violence, whether through subtle and mundane
governing practices or through overt coercion and force. We believe that
law’s power should be examined in new and creative ways that go beyond
narrow conceptual debates between law as repression and law as governance.
Instead, we draw on both approaches to make sense of the complex and var-
ied ways in which law not only continues to organize overt coercion but also
helps sustain the structural and slow violence of white supremacy, patriarchy,
and settler colonialism.

One of the most obvious examples of the relationship between naked,
structural, and slow violence is Canada’s contemporary and historical treat-
ment of Indigenous people. Given our focus on Indigenous struggles in the
sections that follow, it is important that we position ourselves in this discus-
sion. All three of the editors of this book are settlers in Canada. In discussing
Indigenous issues, it is not our intention to suggest that we possess personal
insight about Indigenous experiences and culture. We are writing about these
concerns as allies, supporters, and accomplices with recognition and con-
cern for the ongoing impact of settler colonialism.

Despite its earnest show of support for the ninety-four calls to action
issued by the Truth and Reconciliation Commission (2015), the Canadian
government has taken little by way of concrete action in response to racism,
poverty, inadequate health care, lack of education, overincarceration, police
violence, and the denial of other basic human rights to Indigenous peoples.
For instance, Indigenous communities have spent decades attempting to
focus attention on the issue of missing and murdered Indigenous women
and girls. Statistics Canada reported that, over the period from 2001 to 2015,
Indigenous women and girls were six times more likely to be killed than their
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non-Indigenous counterparts (Hotton Mahony, Jacob, and Hobson 2017, 22)
and that, as of 2014, they faced a rate of serious violence twice as high as that
of Indigenous men and triple that of non-Indigenous women (Boyce 2016, 3).
An analysis conducted in 2016 by Maryanne Pearce and Tracey Peter revealed
that the situation was even worse than it had previously appeared: Indigenous
women and girls were twelve times more likely to be murdered than non-
Indigenous women and girls and sixteen times more likely than white women
(cited in National Inquiry into Missing and Murdered Indigenous Women and
Girls 2019, 1a:55). The most recent statistics from 2020 suggest a slight decline
in the homicide rate for Indigenous women. Based on this information,
Indigenous women are five times more likely to be killed compared with
non-Indigenous women, though the authors caution this could be affected by
statistics collection practices, as all statistics since 2019 now refer to the gender
identity of the victim instead of their biological sex (Perreault 2022, 27).

International attention was drawn to this issue more than a decade earlier,
with the release of the Amnesty International report Stolen Sisters: A Human
Rights Response to Discrimination and Violence Against Indigenous Women in
Canada (2004). In 2013, Human Rights Watch released a report calling for the
Canadian government to launch a national commission of inquiry and, with
guidance from Indigenous leaders, to develop a national action plan to address
the issue of missing and murdered Indigenous women and girls (2013, 15).
Then in 2015, the United Nations’ Committee on the Elimination of Dis-
crimination Against Women found that Indigenous women and girls in
Canada face “grave and systemic” rights violations that urgently need to be
addressed by the Canadian state (2015, 3). The Conservative government
in power at the time, led by Prime Minister Stephen Harper, did not con-
sider it important to address this issue, noting that the murders should be
understood as crimes rather than as a “sociological phenomenon” (quoted
in Ditchburn 2014). It was in 2015, after the Liberal government came into
power, that a national inquiry into the issue was finally announced. The results
of the national inquiry were released in a report published in June 2019 and
found that the Canadian state committed genocide against Indigenous peoples
through systemic forms of racism and disregard (National Inquiry into
Missing and Murdered Indigenous Women and Girls 2019; see also Palmater
2016; Jolly 2019; McDiarmid 2019).

The report of the inquiry also found that the genocide was empowered by
colonial structures evidenced most notably by the Indian Act, the principal
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instrument through which federal jurisdiction was exercised over Indigenous
peoples enacted in 1876. The Indian Act adopted a highly paternalistic view
of Indigenous people, treating them as “wards of the state” unable to manage
their own lives. It also gave discretion to Canadian governing authorities to
determine who qualified as an “Indian,” which land belonged to Indigenous
peoples, and to what extent Indigenous people had the right to engage in their
traditional social, cultural, and economic practices (Morgensen 2011, 62; see
also Diabo 2017; Miller 2004). Canadian governing practices have long been
informed by what Wolfe (2006) conceptualizes as “a logic of elimination,”
which has the objective of gradually destroying Indigeneity through tech-
niques of regulation and assimilation and replacing it with a new settler nation
and identity characterized by liberalism and private property regimes (see also
Crosby and Monaghan 2012, 425). Indeed, an important tactic that facilitated
the settler-colonial project was the deployment of what Jean Comaroff and
John Comaroff (2006) call lawfare, whereby authorities drew on coercive
legal instruments to “realize [the] project of [Indigenous] elimination” and
“securitize settler-colonial spaces” (Crosby and Monaghan 2012, 425). These
lawfare strategies are continuing to be employed today through legal tactics.
One such example is corporations applying for court injunctions to forcefully
remove Indigenous protesters and blockades defending unceded land and
territory (Ceric 2020; Pasternak 2017; Simpson and Le Billon 2021).

The Indian Act also authorized the operation of residential schools, which
were central to the colonial project of assimilation. Residential schools aimed
to transform Indigenous children and youth into “proper English-speaking
Canadians loyal to the Crown” (Talaga 2017, 9; see also Regan 2010; Woolford
and Gacek 2016). Revisions to the Indian Act in 1920 made it mandatory for
parents to send their children to these boarding schools, which were often far
from the child’s home. If parents refused, the RCMP was tasked with rounding
up the children and delivering them to the school—by force, if necessary.
Parents were also threatened with sanctions, including being jailed and having
their rations cut until they surrendered their children (Hopper 2021; see also
Talaga 2017; Metatawabin with Shimo 2015). Indigenous children experienced
significant abuse and neglect, as well as sexual, physical, and psychological
abuse; starvation; torture; and other acts of violence in residential schools
(Bourgeois 2015; MacDonald and Hudson 2012; Metatawabin with Shimo
2015; Talaga 2017). And while residential schools are no longer in operation,
these practices have not stayed in the past but persist through the impacts of
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intergenerational trauma and the continued placement of Indigenous chil-
dren into the child welfare system at rates greater than at the height of
residential schools, a system that has been called the second generation
of residential schools (Bourgeois 2015).

In the late spring and early summer of 2021, the remains of well over
a thousand Indigenous children were discovered in unmarked graves near
several former residential schools in British Columbia and Saskatchewan.’
Many more grave sites are believed to exist in Canada (Austen 2021; Black-
stock and Palmater 2021) and are stark reminders of the relationship between
slow, structural, and naked violence. While concentrating on naked violence
narrows the focus to the moments of abuse and murder, attention to struc-
tural and slow violence broadens the inquiry to the laws and policies that
enabled the operation of residential schools and their long-term impacts,
including the intergenerational trauma generated by these forms of violence
within Indigenous communities. These events contain both momentary
(immediate) and continuous forms of violence. To try to separate these forms
of violence as either naked, slow, or structural is akin to seeing from one eye
rather than using our entire field of vision. The harms of residential schools
on Indigenous populations bring together the naked violence of the past with
the sustained and intergenerational trauma of these experiences on Indigen-
ous communities.

It is fit to remember that violence perpetrated against Indigenous popula-
tions, in part by and through residential schools, relied on the mythology of
law as a neutral and objective method for evaluating information and deter-
mining truth (Naffine 1990). These “objective” legal approaches were key
for the settler-colonial project. “Neutral” legal concepts such as terra nullius
allowed for the “erasing” of space already inhabited by Indigenous people,
both conceptually and physically, therefore being instrumental for building
and settling in the new world. Through a process of slow, structural, and
naked violence, the law has played, and continues to play, a vital role in the
production and erasure of Indigenous social, political, and cultural practi-
ces and identities (Williams 1990; Anghie 1996; Blomley 2003; Miller 2004;
Comaroff and Comaroff 2006).

The relationship between slow, structural, and naked violence can also
be examined in the context of the criminal legal system, in which the path
from the spectacle of police arrests through to the relative nonspectacle of

incarceration marks the transition from coercive and structural force to slow
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violence that has long-term consequences for racialized and Indigenous com-
munities. Consider, for example, the impact of the 1986 Anti-Drug Abuse Act
in the United States—one assault in what Richard Nixon famously dubbed the
“War on Drugs” Among other things, the act mandated harsher penalties for
the possession and sale of drugs and increased the number of drug-related
offenses that carried a mandatory minimum prison sentence. In particular,
the amount of crack cocaine required to trigger a mandatory sentence was set
far lower than the amount of powder cocaine, a provision widely recognized
for its racist agenda: the large majority of crack users were Black, whereas
powder cocaine was primarily a drug used by affluent whites. Inner-city Black
neighbourhoods were accordingly targeted as havens for drug users and push-
ers, and Black people were arrested and imprisoned at vastly disproportionate
rates (Alexander 2012, 59-80; see also Davis 2017, xi-xvii). The situation was
exacerbated by the “tough on crime” policies of the 1990s, notably the 1994
Violent Crime Control and Law Enforcement Act, which sent the number of
inmates in the United States soaring, again with a significant overrepresenta-
tion of both Blacks and Hispanics. Although incarceration rates have been
steadily declining since the late 2000s, an obvious racial imbalance persists.
As of the end of 2018, Blacks still made up about 33 percent of the prison
population, in comparison to their 12 percent share of the US population as a
whole, and were incarcerated at a rate roughly five times that of white people
(Gramlich 2020).

In Canada, the criminalization of drug possession and sale has also
disproportionately targeted Black and Indigenous people (Maynard 2017),
contributing to the overrepresentation of these groups in Canadian prisons.
In January 2020, Canada’s Office of the Correctional Investigator reported
that, although Indigenous people account for only 5 percent of the popu-
lation of Canada overall, the proportion of Indigenous inmates out of the
total federal prison population had now exceeded 30 percent, their number
having increased by 43.4 percent (or 1,265) since April 2010. Similarly, in
2013, the Office of the Correctional Investigator noted in their annual report
that the number of Black inmates in Canada’s federal prisons had grown by
nearly 9o percent between 2003 and 2013, with the result that Blacks then
made up 9.5 percent of the federal prison population despite representing
only 2.9 percent of the Canadian population (2013, 3, 9). While a series of
recommendations were made in 2013 by the correctional investigator and in
2017 by a UN human rights working group to change the governance structure
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of Correctional Service Canada (CSC) and provide more national training,
CSC has mostly ignored these recommendations (Office of the Correctional
Investigator of Canada 2022, 39-43; UN Human Rights Council Working
Group of Experts on People of African Descent 2017).

These statistics reaffirm our contention that inserting the concept of slow
violence into the analysis helps us better understand the power of law and
the experiences of racialized groups who are subjected to racist and colonial
violence—not only naked and structural violence but also slow violence at
the hands of law. The intention and outcome of the law may not be immedi-
ately evident nor present itself in obvious ways, at least not in all its forms.
What becomes clear is that while the threat of physical coercion always lurks
beneath the law, it also operates and creates conditions for discrete forms of
violence that disproportionately target BIPOC, sexual minorities, and eco-
nomically disadvantaged communities. While Poulantzas reminds us that
physical coercion underpins our entire political and legal structure, we must
also consider that violence is inscribed within a “web of disciplinary and
ideological devices” (1978, 77). This violence remains the determining element
of all relationships of power, even when it is not exercised in a direct and
open manner (81). Building on Poulantzas, we take the position that slow,
structural, and naked violence are all mutually constitutive and should be
examined together if we are to understand their full impact.

Overview of the Chapters

The chapters in this volume contribute to and advance the discussions out-
lined above, demonstrating the subtle, practical, and persistent ways law’s
violence continues to be maintained and perpetuated in Canadian society.
The chapters in part 1 focus on law’s relationship to settler colonialism
and racism in Canada, providing theoretical and methodological approaches
for deconstructing these structures. In chapter 1, Carmela Murdocca, Shaira
Vadasaria, and Timothy Bryan focus their analysis on race and colonialism,
contending that Canadian socio-legal scholars must move beyond the institu-
tional framing of race and racism and suggesting that they are constitutive of
law. By adopting a methodological approach that addresses the continuities
of race and colonialism, as well as their relationalities, the authors argue socio-
legal scholars can better attend to the continuities of racial legal governance
and the spatial and temporal dimensions across disparate sites of violence.
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The second chapter, by Stacy Douglas, further highlights how settler
colonialism is constitutive of Canadian law, noting the imaginative and
mythological foundations of this law through a postcolonial case analysis.
The chapter considers how a focus on imagination can problematize the legacy
of colonialism and white supremacy present throughout the Canadian legal
landscape. Douglas explores the application for judicial review brought by the
Mikisew Cree against the Canadian government for its failure to carry out
the Crown’s duty to consult with Indigenous communities before introducing
legislation that would make changes to environmental protections. Douglas
seeks to provide what Peter Fitzpatrick termed an internal decolonization
of the settler-colonial legal infrastructure by subverting the myths of law’s
rationality. This chapter highlights how law’s imaginative properties reproduce
settler colonialism, generating legal fictions that maintain settler-colonial
violence against Indigenous groups.

The essays in part 2 continue our discussion of law’s violence and repro-
duction of inequalities, focusing specifically on law’s power in producing
racism and gender violence and depoliticizing racial violence. The authors
highlight the ways that the violence of the law against certain segments of
society is invisibilized through legal creations of categories of a “crime” and a
“criminal,” which are deeply racist, sexist, xenophobic, and misogynistic and
target most marginalized populations. The chapters underline questions about
who becomes the focus of the law’s attention (and discourse) as a perpetrator
or a victim, an exercise that brings to light deep social inequalities.

In chapter 3, Yavar Hameed and Jeffrey Monaghan continue the conver-
sation on law’s imaginative properties. The authors demonstrate the ways
in which racist ideologies used in policing practices and communications
animate the production of Islamic terrorists and how the law extends and
reinforces the equation of Muslim bodies with threats to national security.
More specifically, Hameed and Monaghan investigate the ways in which the
crime-making dynamics inherent in the “war on terror” are embedded with
racialized constructions of “menacing Islam” in counter-terrorist practices.
The authors draw on Richard Ericson’s work to outline how various practices
in the Canadian criminal legal system combine to determine what cases are
transformed into acts of terrorism and how suspects, once identified,
are accordingly positioned as terrorists. This chapter contributes to one of the
anthology’s themes: law relies on the production of fictions, including fictional
enemies, to maintain both overt and discrete violence against marginalized
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groups, as the state arrests and incarcerates where possible while engaging in
long-term surveillance of the Muslim population.

Contributing to discussions on race, gender, and law’s power, in chapter 4,
Emily Lockhart, Katrin Roots, and Heather Tasker trace the development
of key feminist concerns in relation to gendered violence, coming to set-
tle in our contemporary moment dominated by discussions of #MeToo and
increased public awareness of the prevalence of sexual harassment and assault.
The authors suggest that the broad publicity and, therefore, hypervisibility
of activism and the resulting attention paid by the criminal legal system to
those who formerly escaped its power should not be mistaken for a univer-
salized transformation in enactments of justice through legal developments.
Instead, they argue that the spectacularism attached to the hypervisible
cases drawing attention in the #MeToo movement, such as those of Harvey
Weinstein and R. Kelly, serve to stand in for sexual harm broadly. The atten-
tion these events receive is powerful in mobilizing limited legal responses, but
in drawing the eye to spectacular and individual cases, the everyday experien-
ces and executions of violence, including violence committed by and through
law primarily against marginalized and racialized people, remains routinized,
invisibilized, and when seen, barely read as violence at all.

In chapter 5, Heather Tasker offers a critical analysis of the United Nations
High Commissioner for Refugees’ “Do You See What I See?” (DYSWIS)
photography project. Tasker demonstrates how legal power, through its
absence and presence, contributes to violence that depoliticizes and silen-
ces racialized groups living in refugee camps. Through an analysis of the
DYSWIS project, the chapter explores how humanitarian logic is materialized
through the medium of photography and the ways that this impacts Western
consumption of images produced by refugee youth. The chapter focuses on
how projects such as DYSWIS influence international norm-making in ways
that entrench humanitarian principles such as impartiality and neutrality. She
argues that DYSWIS serves to exclude, or silence, politicized and context-
specific conversations about conflict, displacement, and law.

The contributions in this book not only explore law’s power but suggest
transformational possibilities for those seeking to challenge law’s violence
and power. The chapters in the final section outline paths for resistance and
social transformation. In chapter 6, Alex Luscombe and Kevin Walby provide
a conceptual framework for understanding the practice of feral lawyering,
where socio-legal scholars use freedom of information laws to broker access
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to hidden documents. They note not only law’s power to exclude and protect
information but also how socio-legal scholars can demand, negotiate, and
challenge the state and state power, as well as disrupt the state’s ability to hide
information. The chapter points to feral lawyering as a practical strategy for
challenging legal violence, revealing the inner workings of its bureaucracy.

In chapter 7, Nergis Canefe argues that socio-legal scholars must address the
rigidities and silence of our field, including providing more attention to law’s
power beyond its productive and creative potential and instead including
law’s violence and law’s ability to both produce and justify violence against
individuals from many subjectivities and identities. Canefe suggests that
rather than simply engaging in academic discussions, the objective of early
socio-legal scholarship was to develop ways critical legal scholarship could
benefit populations that are oppressed, marginalized, and discriminated
against in society. For Canefe, although socio-legal scholars reveal uncer-
tainties about law, they pay little attention to violence in everyday life. To
account for the rigidities and silences of the field, Canefe notes that we must
explore the relationship between hegemony, legal consciousness, and ideol-
ogy. According to the author, it is not enough to see legal consciousness as a
theoretical concept or research topic, but it must instead be seen as inherently
tied to legal hegemony and ideology.

Mariful Alam and Irina Ceric conclude the volume with an afterword on
social transformation and future possibilities, suggesting that the force of law
cannot be separated from violence. While socio-legal scholars often focus on
the role of law in creating or subverting social change, Alam and Ceric argue
that we must consider a vision of a society without a state or law. The chapter
outlines lessons learned from social movements and prefigurative politics
when creating visions of justice beyond law and the state. Spoke councils,
sanctuary cities, and anti-carceral feminist movements all provide examples
of how we can reimagine democracy and justice, providing interventions to

address injustice without state violence.

Note

1 These discoveries brought home the violent realities of colonization, provoking
outrage and expressions of remorse. The Ontario Human Rights Commission
(2021), for example, called upon all Canadians to recognize the brutal legacy
of colonialism manifest in intergenerational trauma and in the continued
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dispossession and marginalization of Indigenous peoples. Beyond that, the
Native Women'’s Association of Canada (2021; see also Lao 2021) demanded
detailed investigations and called for criminal charges to be brought against the
religious and government officials and others still living who were found to be
directly implicated in these deaths. Following the lead of Idle No More (n.d.),
many also campaigned for the cancellation of Canada Day, in part to highlight
the fact that Canada has not done nearly enough to rectify the damage done to
Indigenous communities and to put a stop to this violence in the present day. As
Mi’kmaw activist Robert Leamon stated at a rally in St. John’s on Canada Day,
rather than celebrate, those in attendance “choose to instead gather to recognize
all of the lives who have been lost due to racism, colonialism and ongoing geno-
cide and oppression by Canada” (quoted in Moore 2021).
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1 Race and Colonialism in
Socio-legal Studies in Canada

Carmela Murdocca, Shaira Vadasaria, and
Timothy Bryan

What is the story of race and settler colonialism in the legal landscape of
present-day Canada? How do we tell these legal histories of settler-state racial
violence in the context of the ongoing realities of Indigenous dispossession,
anti-Black racism, and the experiences of civil death by migrants and dis-
placed people? What does it mean to commit to this inquiry at a time when
human rights discourse and projects of reparative justice corroborate with the
legacies of white supremacy and racial colonial violence inherent in juridico-
political mechanisms of liberal rights regimes? In this chapter, we maintain
that socio-legal scholars in Canada need to do much more to address the
historical, structural, and affective significance of race, racism, and settler
colonialism in our socio-legal analyses and imaginations (Gomez 2012).!
Although the growing field of socio-legal studies has advanced particular
considerations of law and nation building in Canada (see the chapters by
Douglas and Hameed and Monaghan in this collection, for example), it is our
position that the constitutive basis of race and colonialism in the afterlives of
slavery and the ongoing effects of racism and colonialism in Canada require
additional attention in the field of socio-legal studies. Defining the broad
area of socio-legal studies is not without its challenges. The field emerged
in the 1960s in Canada with an interdisciplinary intent of moving within
and beyond an institutional and formal understanding of law to an inter-
disciplinary view of law that addresses the social, political, economic, and
cultural meanings of law.* Race and racism are still understood in quite an
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institutional framing in socio-legal studies (i.e., the systemic, differential, and
experiential effects of racism in the legal system) despite decades of research
and writing that connect an institutional legal framework to the cultural
meanings of law, race, and colonialism advanced in critical race, Indigen-
ous, post-colonial, and anti-colonial scholarship. Socio-legal scholarship that
views race and the complex legacies of colonialism and racialization as vari-
ables to be measured in legal systems and as processes that often collapse race
and identity in ways that do not attend to the structural, foundational, and
epistemological ways that race and colonialism are imbricated in socio-legal
processes. This observation has been made in a number of social science
disciplines, including socio-legal studies. As Laura Gomez argues, “Law
and society scholars have somewhat carelessly incorporated race into their
research by treating it as a readily measurable, dichotomous (black/white)
variable that affects law at various points” rather than in a more complex way
(2012, 230). Indeed, this is not to suggest that research that considers race as
a measurable variable is not politically potent, strategic, and important.’ The
task is to connect the consequences and experiential realities of the ongoing
histories of colonialism and racialization (which may be revealed through
quantifying encounters with police or overincarceration rates, for example) to
“thick description,” to borrow Clifford Geertz’s phrase, which compels a “sort-
ing out (of) the structures of signification” (1973, 9) and assists in revealing
the meanings, observations, and conceptual, contextual, temporal, affective,
aesthetic, and interpretive structures of socio-legal phenomena.*
Considering race and colonialism in socio-legal studies in Canada invites
an inquiry into some of the significant contributions that have been made to
the field. As we explore in this chapter, particular scholars have done much
to expand our understanding of race, colonialism, and law in Canada and pro-
vide theoretical and methodological tools for examining the epistemological
and ontological foundations of race, colonialism, and law. At a time when
Indigenous and Black activists call for renewed attention to the racial and
gendered violence manifest in the colonial and racial foundations of ongoing
white settler colonialism and the anti-Black legacies of white supremacy in
racial capitalism, socio-legal scholarship is in a unique interdisciplinary pos-
ition to shed light on how and in what particular ways race and colonialism
are manifest and sanctioned in and through socio-legal phenomena. How can
socio-legal studies respond to police violence directed at Black, Indigenous,
and other racialized people? How should socio-legal studies account for the
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structural violence experienced by Indigenous people and communities of
colour? How can socio-legal studies address links between race, religion, and
hate crimes? How can socio-legal studies address concerns about sovereignty,
dispossession, and the logic of national security that criminalizes refugees?
What role can socio-legal approaches play in addressing historical memory
and the forms of injustice organized under Canadian settler-colonial legal
orders?

In raising these questions, we also contend that these legacies have been
addressed by scholars of race and settler colonialism who show that race is part
of the defining constitution of state and nation.’ In this collection, for example,
we see how forms of racialization are alive in debates concerning Indigenous
rights (Douglas), terrorism (Hameed and Monaghan), and gendered racial
violence (Lockhart, Roots, and Tasker). Race is manifest through a range
of modalities, schemes, articulations, and affective registers that effectively
constitute and define norms, procedures, practices, logics, vocabularies, and
discourses that configure state, nation, personhood, subjectivity, and resist-
ance.® In the United States, these legacies have been described by Colin Dayan
as “legal terror;” which she elaborates as the ritualized making and remaking
of legal conditions of civil death (“naturally alive but legally dead”) through
legal processes that define and redefine personhood (2005, 193). In this list of
rituals, she includes citizens turned refugees through Hurricane Katrina in
the United States, ghost detainees, and nooses found in trees and in university
offices—to which, in the Canadian context, we add the murder of hundreds
of Indigenous children buried in unmarked gravesites, the continued theft of
Indigenous lands, the ongoing forms of anti-Black police violence, the profil-
ing and racial hate crime violence directed at Muslim communities, structural
and systemic racism, the racialization of poverty, the criminalization of race,
the overincarceration of Indigenous and Black people, anti-immigrant policies
and practices, the impunity for violence directed at Indigenous women and
girls, the criminalization of refugees, and the use of solitary confinement in
prison among the many processes of racism alive in our communities today.
We suggest that these racial legal terrors shed light on historical and current
material and symbolic rituals of violence and dispossession directed at Black,
Indigenous, and other racialized people. Tracing racial forms of dispossession
in settler colonialism and racial capitalism requires an analysis of the legacies
of racial colonial terror and the capacity to repurpose racial governance. As
Brenna Bhandar and Davina Bhandar suggest, dispossession “reflect(s) the

Race and Colonialism in Socio-legal Studies in Canada 37

https://doi.org/10.15215/aupress/9781778290022.01



uneven impact of several hundred years of capitalist accumulation, centralised
through the agency of the possessive individual and its corollary, the subject
(always-already) ontologically and politically dispossessed of the capacity to
appropriate and own, to be self-determining” (2016, n.p.). Racial legal terrors
and the enduring “cultures of dispossession” encompass discursive, affective,
material, and symbolic practices that form the basis of “pedagogical instruc-
tion in a symbolic order that might be obscured by modern state forms and
discourses” as well as projects of decolonization, resistance, and rupture (Rao
2011, 626). How might socio-legal researchers and educators respond to the
convergence of these contemporary legal, political, economic, social, and
cultural experiences and contestations?

When attempting a review of the field in the Canadian context, certain
questions arise: What kind of work on race and colonialism is recognized as
socio-legal? Is there a recognized canon of socio-legal studies on race and
colonialism? Where and how are race and colonialism represented in socio-
legal research? Is Indigenous studies recognized as socio-legal scholarship?
How is Black studies included in the canon of socio-legal studies? What has
the study of race and colonialism added to the field of socio-legal studies?
What methodological approaches have been useful in advancing this field
of study? These are theoretical and methodological questions and charged
political questions. We do not offer a comprehensive response to these
questions; however, we identify the work of several scholars inspired by
critical race, post-colonial, Indigenous, Black, and cultural studies and anti-
colonial approaches whose work is arguably empirically grounded in
socio-legal studies. In this chapter, we highlight specific theoretical and meth-
odological contributions in these works that treat race and colonialism not as
a subfield of socio-legal scholarship but as the terrain animating socio-legal
studies in Canada. The scholarship chosen does not provide an exhaustive
historical or genealogical account of research in race and the law emerging
from a Canadian context; rather, the aim and intent are to identify how select
scholars empirically trace the relationships between law and racial power
highlighting race as a key constituent of power that shapes legal discourse
and practices and racial colonial white settler nation building. Through can-
vassing selected contributions that have engaged in this work, we notice two
methodological trends that have connected the relationship between race,
colonialism, and law in instructive ways: (1) continuity, a genealogical method
that attends to the historical continuities of race and colonialism in socio-legal

38 Murdocca, Vadasaria, and Bryan

https://doi.org/10.15215/aupress/9781778290022.01



processes in Canada; and (2) relationality, an analytic that pays attention to
the ways racial ideas and practices travel through and across temporalities
and spatialities. We understand these two methodological interventions
as interconnected insofar as they allow scholars to engage contemporary
forms of racial violence through a historical and globally situated lens while
paying close attention to the specificities of localized forms of legal terror. In
this chapter, these analytics function as descriptions of how to conceptually
link subjects, objects, and practices through law and reveal how we are all
differently positioned in relation to ongoing settler colonialism and racial
capitalism. We propose that a historical and structural account of race and
colonialism in socio-legal scholarship requires an analysis of continuity
and relationality to better account for the ways that race and colonialism con-
stitute law and legal processes.

In order to explore some of the ways that race and colonialism are taken
up in socio-legal scholarship, this chapter is divided into two sections. The
first section explores what we are describing as the continuities (indeed,
genealogies) of race and colonialism. This section attends to the genealogical,
historical, and continuous forms of white settler colonialism and racial cap-
italism that structure socio-legal processes in Canada. In this section, the
work of key scholars is identified for the theoretical and methodological con-
tributions to addressing the continuous legacies of colonialism and racism as
expressed and experienced in and through law. The second section explores
the relational ways that race and colonialism circulate spatially and temporally
and bind national subjects through processes of racialization. As discussed,
a theoretical and methodological framework of relationality offers a correct-
ive to comparative approaches to race and colonialism that at times mute
the particularity of distinct locales through analogy or by treating racial and
colonial formations as discrete phenomena. In each section, we identify how
and in what particular ways an approach offers a focus on continuity and rela-
tionality as overlapping and conceptually descriptive accounts of how racial
colonial processes assist in advancing an analysis of law and socio-legal studies
scholarship in Canada. The scholars identified canvass the diverse issues of the
criminalization and regulation of Indigenous identity and cultural practices,
including violence against Indigenous women, the treatment of Black defend-
ants in Ontario courts, the racialization of incarceration and criminalization,
the racial and spatialized violence directed at Japanese Canadians during the
1940s, and the links between race, colonialism, and humanitarianism. In this
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chapter, our aim is to offer modest theoretical and methodological proposals
to socio-legal scholars and researchers in view of a collective goal to make
race and colonialism matter in our socio-legal research agendas and peda-
gogical approaches.

Continuities of Race and Colonialism

Socio-legal scholarship on race and colonialism can be described as offering
approaches that address the continuities of racial and colonial formations in
law. Such approaches can be characterized as genealogical accounts of the
racial and colonial formations in settler colonialism. The word genealogy as it
is employed in critical social theory owes much to Michel Foucault’s use of the
term in his effort to write “histories of the present” (1977, 39). Departing from
positivist methods of inquiry, Foucault describes his approach to genealogy
as one that attempts to “desubjugate historical knowledge, to set them free, or
in other words to enable them to oppose and struggle against the coercion of
a unitary, formal and scientific theoretical discourse” (10). Part of Foucault’s
approach to genealogy is to excavate subaltern knowledges (i.e., “histor-
ical contents that have been buried or masked in functional coherences of
formal systemizations” [7]). As Foucault explains further, “If you like, we can
give the name genealogy to this coupling together of scholarly erudition and
local memories which allows us to constitute historical knowledge of struggles
and to make use of that knowledge in contemporary tactics” (8). It is through
this approach to the study of how things come to be that we are provided a
method for accounting for a history of the present.

As David Garland describes, genealogy can be viewed as “a method of
writing critical history: a way of using historical materials to bring about a
‘revaluing of values’ in the present day” (2014, 372). Rather than searching for
a single point of “origins,” Foucault (and Nietzsche) were more interested in
tracing genealogy as “the erratic and discontinuous process whereby the past
became the present: an aleatory path of descent and emergence that suggests
the contingency of the present and the openness of the future” (Garland 2014,
373). Garland continues,

Genealogical analysis traces how contemporary practices and insti-
tutions emerged out of specific struggles, conflicts, alliances, and
exercises of power, many of which are nowadays forgotten. It thereby
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enables the genealogist to suggest—not by means of normative argu-
ment but instead by presenting a series of troublesome associations
and lineages—that institutions and practices we value and take for
granted today are actually more problematic or more “dangerous” than
they otherwise appear. (372)

In reviewing socio-legal scholarship on race and colonialism, it is appar-
ent that a genealogical approach assists in identifying continuity alive in and
through the historical and ongoing processes of racial governance in ongoing
settler colonialism and white supremacy. Examining continuity allows us to
trace (1) the violent, annihilative, and carceral consequences of white suprem-
acy, racial capitalism, and settler colonialism; (2) the remaking of racial
formations for new and renewed legal, political, and economic conditions;
and (3) the ways in which racial governance can be viewed as a liberal mark of
“progress” The work of Renisa Mawani, Pamela Palmater, Barrington Walker,
Val Napoleon, and Sherene Razack individually and collectively illustrates the
continuity of race and colonialism in socio-legal studies.

Identifying the continuity of race and colonialism as genealogical also
suggests a temporal approach to considering racial colonial phenomena. The
genealogical continuity of race and colonialism is temporal to the extent that
historical phenomena can be viewed in relation to the present, and similarly
present phenomena can be examined for traces of the past. In this regard,
genealogical continuity can be said to also open up possibilities for the future.
Considering law as genealogy requires attention to historicity and the tem-
poral dimensions of law, race, and colonialism. As Renisa Mawani suggests,
considering law as genealogy requires a focus on the temporal dimensions of
law: “Law as temporality moves beyond history and historicity and invites an
exploration into law’s deployment of time as a means of capturing and obscur-
ing, albeit not always successfully, the density of lived time” (2014, 93). In her
research, Mawani demonstrates the genealogical and temporal orientation
of law through an analysis of the way in which “free” British Indians in the
early twentieth century established and advocated claims as settlers in South
Africain relation and opposition to “other racially inscribed and enumerated
populations including Indian indentures, Asiatic migrants, and most notably,
native Africans” (68). Emphasizing the temporal and continuous racial for-
mations in South Africa and across the British Empire, Mawani argues that

these “juridical-racial taxonomies were also temporal divisions that fomented
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legal subjectivities ascribed with unequal degrees of worth and value, dis-
parate rights to land, and with distinct claims to imperial polity” (68). These
temporalities of racial colonial rule reveal the continuous and shifting racial
formations—the connections between state formation and subjectivity—that
respond to particular political and economic conditions in settler-colonial
contexts. The significance of genealogical understandings of law, race, and
settler colonialism—as temporality attenuated to ongoing histories of the
present—has been taken on by a number of Indigenous and non-Indigenous
scholars in a multitude of ways.

Pamela Palmater’s study of genocidal policies and practices aimed at the
disappearance of Indigenous peoples on Turtle Island (North America) is a
robust example of this work. Rather than reading legislative policies aimed
at Indigenous extinction as remnants of a distant past, Palmater centres the
continuity in scalping bounties targeting Indigenous peoples in Nova Scotia
(2014, 32).7 For example, alongside an examination of forced sterilization, Pal-
mater examines the long-standing and intergenerational terror of residential
schools to the legal regulation of Indigenous identity and band membership
through the Indian Act. While these methods of colonial control vary in tech-
nique and scale, they are linked through the use of law and, in particular, the
intent behind legislative efforts to erase Indigenous peoples in North America.
For example, through her analysis of the Indian Act, we come to appreci-
ate how a policy first introduced in 1876 with the intent to “amalgamate
all pre-and post-confederation legislation with regards to Indians and bring
their control under the full jurisdiction of the federal government” (Palmater
2014, 34) continues to define (via registration) who counts as Indigenous,
which Indian bands are recognized, and how reserve land can be used. As
argued by Palmater, this comprehensive act stretches into almost every aspect
of Indigenous life and has had the effect of legally eliminating (by means of
registration and regulation) “who is and is not an Indian” (34).

“Ghost people” (i.e., those referred to as “non-status Indians”) are among
those barred from legal recognition in a number of ways, including rights to
land. Relying on case law to explain further (in particular, Sharon McIvor and
Jacob Grismer v. Canada 2010), between 1876 and 1985, “the criteria for federal
recognition as ‘Indian’ was largely based on a one-parent descent rule—so
long as descent was from a male person of Indian blood” (Palmater 2014, 35).%
The effect of 12(1)(b) of the Indian Act—which many scholars have addressed
as a patriarchal, heterosexist, and racist statute>—was that Indigenous women
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who married non-Indigenous men lost their status, and by extension, their
offspring also lost legal recognition. Tracing the juridical category of Indian
status, Brenna Bhandar elaborates on how the very act of defining who counts
as “Indian” (as calculated through blood) was a project inextricably linked
to broader structures of racial capitalism and the capacity to determine who
had rights to enjoy and hold land (Bhandar and Bhandar 2016, 3). Contrib-
uting to this discussion on the legislative regulation and juridical erasure of
the category “Indian,” Bhandar explains how racist, sexist, and patrilineal
provisions outlined in the Indian Act provided the necessary legal grounds to
turther land dispossession. As Bhandar notes, “In the definition of ‘Indian’ we
see the erasure from the juridical category of Indian of First Nations women
as independent subjects; they are categorised either as the child or the wife
of a man” (2016, 3). This example of demographic management was one of
the many ways that Canada’s settler government maximized control of land
while minimizing both the existence of and their obligations to Indigenous
peoples. Palmater’s examination of the legislative changes in the Indian Act
reflects the myriad ways that the Canadian government has made Indigen-
ous peoples the target of what she names as “legislative extinction” (2014,
28). Through a genealogical examination of colonial legal orders, Palmater
provides a historical and analytical lens to address the continuities between
seemingly disparate and differently scaled sites of settler-colonial violence.
Another noteworthy contribution to genealogical approaches to the study
of Indigenous claims to land and identity in Canada is Val Napoleon’s article
“Delgamuukw: A Legal Straightjacket for Oral Histories?” (2005). Examining
the treatment of Gitxsan adaawk or oral history as legal evidence of Gitxsan
land ownership, Napoleon shows how the denial of Indigenous knowledge
systems and notions of Indigenous “inferiority” continue to be central to the
securing of a settler state. By way of delineation, Napoleon recounts the Del-
gamuukw case and the decades-long legal battle launched by the Gitxsan and
Wet'suweten hereditary chiefs before the British Columbia Supreme Court,
the province’s Court of Appeal, and finally the Supreme Court of Canada
between the mid-1980s and the mid-1990s. The case turned on the admissi-
bility of the adaawk (oral history), which formed the basis of the Gitxsan
and Wet'suweten claim to their land. Among the Gitxsan people, the wilp (or
“House”) is the primary unit of social organization, and the adaawk functions
as the “formal institution” that maintains the identity of each wilp (Napoleon
2005, 126). Adaawk were presented and shared between wilps and represented
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a formal narrative distinct from folklore and contained implications for the
privileges, territories, and political relations of the Gitxsan people. The Gitx-
san and Wet'suweten argued that the adaawk is “a living institution” and a
valid and trustworthy historical record (153).

Napoleon argues that the adaawk was forced into a “straightjacket of
standard form evidence” that made it fundamentally unacceptable and
incommensurable with Western legal rules, ultimately resulting in Justice
McEachern’s refusal to consider it as official evidence at trial (2005, 125). As
Napoleon explains,

What becomes clear from the transcript is that the Court was not able
to hear or accept the adaawk as presented—a legal and political insti-
tution rather than a simple cultural artefact or chronological history
record. The forms of expression, symbolism, and inter-connections
between the worlds of spirits, humans, and animals proved to be
beyond the grasp of the Court. Consequently, McEachern C.J. charac-
terized much of the adaawk as mythology, not history, and in the end
accorded it no weight as evidence. (154)

Despite the place of the adaawk in Gitxsan life as a formal record of Gitxsan
territorial claims, oral history was viewed as heresy, myth, or culture. The
Gixksan adaawk needed to be in a fixed, unchanging, and singular form in
order to be accepted as evidence. The trial transcripts reveal that at every
point in the legal process, the court advanced a “distorted legal truth” about
Indigenous oral histories, one in which the adaawk could never be considered
a “legal and political institution” rather than simply a “cultural artifact or [a]
chronological history record” (154).

Napoleon’s article shows the continued work of settler colonialism through
the invalidation of Indigenous knowledge. In this case, we see how the formal
legal tests that determine the reliability of evidence function as colonial gov-
ernance insofar as it delegitimizes Indigenous knowledge systems in Western
fields of knowledge. The exclusion of the Gitxsan adaawk and the outcome
of the Delgamuukw case sanction colonial strategies of governance to secure
territory by dismissing Indigenous claims to and sovereignty over land and
resources. Another way we can understand genealogical approaches to the
study of race in Canadian courtrooms is by attending to the ways that col-
onial identity comes to be renewed and represented against racialized logics
of Black criminality.
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Barrington Walker’s Race on Trial: Black Defendants in Ontario’s Criminal
Courts examines the treatment of Black defendants in Ontario’s courts from
1858 to 1958. He provides a unique account of the ways in which death penalty
cases are an important site for crafting a benevolent white settler identity.
Walker examines how judges exercised “discretionary justice” in cases involv-
ing Black defendants (2010, 45) and shows how Black communities—caught
between formal legal equality on the one hand and social, political, and legal
discrimination on the other—were precariously positioned and, similar to
Indigenous offenders, routinely subject to harsher punishments than their
white counterparts. In so doing, he demonstrates how racial stereotypes and
imagery became tools for defense lawyers and government officials to secure
convictions and to selectively advocate against harsher sentences.*

In a number of death penalty cases in Ontario during the late nineteenth
and the early twentieth centuries, notions of Black docility or unintelligence
were used strategically by lawyers to support claims that defendants should be
subject to more lenient punishments. Through Walker’s research, we see how
debates about criminal sentencing were tied to Canadian nation building and
the ways in which efforts to preserve a particular notion of Canadian identity
are maintained through law. Rather than countering or displacing racism, dis-
crimination, and white supremacy, rare instances of judicial leniency toward
Black offenders reveal links between Canadian benevolence and the role of
law in nation building. The significance of Walker’s work is that it highlights
the paradoxical nature of racial justice and law in Canada and the colonial
logics that come to reproduce moral ideas of benevolence in representational
systems of law.

Sherene Razack’s groundbreaking essay Gendered Racial Violence and
Spatialized Justice: The Murder of Pamela George provides a significant genea-
logical intervention that shows the entanglements between white supremacy;,
misogyny, and settler-colonial violence.” In Razack’s sobering account of
the murder of Pamela George, she traces the legal narratives that animate
a story about George, a Saulteaux woman who participated in sex work in
the economically depressed area of the Stroll in Regina, Saskatchewan. The
legal narratives that shaped representations of her in the courtroom work
to disavow histories of dislocation, settler violence, economic disadvan-
tage, and spatial containment. Razack shows how legal narratives produced
about George and the white men that murdered her are robust signposts of
settler colonialism, both at the level of encounter and in subsequent legal
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representation. By “unmapping” the racial histories of the men and George,
their victim, Razack foregrounds the historical and contemporary participa-
tion of white settlers in the dispossession of Indigenous lands and in physical
and sexual violence toward Indigenous peoples and shows precisely how the
law works to normalize, naturalize, and legitimate these conditions. Razack
illustrates a continuity of colonial strategies of spatial containment. Noting
how the Indigenous confinement on reserves facilitated the “near absolute
geographical separation of the colonizer and the colonized” (Razack 2002,
131), she further shows how sexual violence toward Indigenous women, eco-
nomic marginalization, and spatial containment were integral to strategies of
colonial domination that prefigured the encounter between George and her
murderers. The spatial containment of Indigenous people on reserves, such as
the Sakimay reserve where George was born, and the geographical separation
of reserves from economically vibrant urban centres created “in-migration”
in which Indigenous people would travel from reserves into predominantly
white cities for employment. These movements, as Razack shows, are often
characterized by violent encounters and sexualized violence toward Indigen-
ous women. This violence becomes a form of boundary-making that secures
the status of the colonizer, confirms the status of the colonized, and marks
marginal spaces such as the Stroll, in which violence is normalized and nat-
uralized, from the respectable white spaces of the suburbs and university
campuses. At trial, colonialism, racial/spatial violence, and gendered racial
violence were disqualified as factors contributing to George’s death. Instead,
George’s status as a sex worker, the Stroll's existence as a space of perceived
danger and degeneracy, and drunken male violence were believed to be the
causes of the crime (Razack 2002).

Here we see how particular colonial histories materialize in contemporary
sexualized violence toward George and other Indigenous women in spaces
deemed degenerate, which naturalize such violence, and state indifference
(via the exoneration of white male violence) to murdered Indigenous women.
According to Razack, “uncovering” the ways in which “justice” was delivered
to George’s murderers “helps us to see how race shapes the law by informing
notions of what is just and who is entitled to justice. It enables us to see
how whiteness is protected and reproduced through such ideas as a contact
between autonomous individuals standing outside of history” (156). Razack’s
methodological intervention is instructive for another reason: it helps us see
what happens to racial and colonial violence at the levels of trial, national
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inquiry, and commission. She shows how racism and ongoing colonialism
are “made to disappear” in legal proceedings or are reconfigured in order
to exonerate those who maintain this work. Structural violence is recast as
isolated incidents or the unfortunate outcome of a benevolent state with
good intentions.

An analytic of continuity serves as an important corrective to frame-
works that analyze colonial and racial processes as legacies of a distant past
rather than as ongoing, permanent, and renewed relations. As the scholarship
reviewed here demonstrates, identifying empirical studies that reveal the con-
tinuities of race and colonialism shows how racism is made durable in law;
how law becomes a tool of violence, annihilation, and dispossession; and how

racial governance is constitutive to the settler-colonial state.

Relationality and Race and Colonialism

Socio-legal scholars of race and colonialism have used the method of “rela-
tionality” to examine ongoing structures of colonialism. Relationality or
what Walter Mignolo identifies as “relational ontology” is distinct from
“comparativist” approaches to the study of orderings of race and racial dif-
ference. Explaining this idea further, Keith Feldman describes relationality
as a methodological intervention that helps to “account descriptively and
analytically for connections, linkages, and articulations across the institu-
tionalization of difference in disciplines and the nation-state cartographies
they reference” (2016, 110). Although differently positioned, scholars invested
in this methodological orientation to the study of law reveal how colonial
and racial relations are maintained in seemingly different sites of racial vio-
lence. For instance, an analytic of relationality provides a clearer sense for
thinking through the ways that seemingly disparate sites of racial violence
and abandonment—such as a suicide crisis in the Northern Ontario Indigen-
ous community of Attawapiskat and Canadian discourse surrounding the
arrival of Syrian refugees—are connected (Murdocca 2020).

Second, relationality signals to the ways that broader structures and logics
of race and white supremacy travel within and across racial formations and
colonial frontiers. In this way, a relational framework allows us to link these
systems of control and domination in order to explain how the specificities of

these formations are at times constitutively interactive and entangled. These
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passages of race often travel across colonial temporalities and spatialities in
horizontal and multidirectional ways.

While this analytical approach might seem similar to a lens of compara-
tive analysis, David Theo Goldberg has insisted that relationality widens our
analysis in ways that a strictly comparativist account prohibits. As Goldberg
notes, comparisons pivot from an outward reference that assumes and main-
tains a discrete separation from the object of analysis in question, including
the idea of local and national boundaries (2009). Drawing on the work of
Bernard Cohn (1996) and Ann Laura Stoler (2002, 2006), Goldberg (2009)
invokes relationality to explain what he refers to as the globalization of the
racial. For example, Goldberg explains that racial ideas and racial thinking
were exercised through experimentation in the colonies as “laboratories for
metropolitan class rule,” which later became “rehearsals in the intimacies and
moral class life” (1275), and by extension and design, the ordering structures
of race relations within the metropole. While racist institutional arrangements
and control were “made local to apply to lived conditions of the everyday” in
the colonies, Goldberg’s approach to relationality centres the heterogeneous
ways that the project of race circulates between time and space. In so doing,
he insists that an analytical framework of “relationality” offers a way of seeing
how “state formations or histories, logics of oppression and exploitation are
linked” and that these linkages “stress the (re-) production of relational ties
and their mutually effecting and reinforcing impacts” (1275-76). Thus what we
can borrow from Goldberg through his invocation of relationality is a method
for seeing how race travels in multidirectional ways and finds resonance in
locally specific but historically tied imperial projects.

Third, relationality opens up analytical possibilities to examine the con-
tingency of racial formations and processes (i.e., how racial groups are, at
different points in history, pitted against one another to maintain the work
of settler-colonial governance) through various juridical orderings. Distinct
from frameworks that centre a comparativist approach to the study of race,
relationality allows us to think about how we are differently implicated and
located in settler-formations like Canada and complicit—albeit in different
ways—in maintaining white supremacy. Rather than studying racialization
as a discrete or individualized sets of practices, this analytic opens up par-
ticular ways to read the relational structures that animate and renew projects
of race and racism through law and in settler-colonial nation building.” To
turther illustrate how this analytic has been adopted by scholars of race and
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colonialism in a Canadian legal context, we briefly canvass some key contri-
butions to the field of socio-legal studies, including the work of Mona Oikawa
(2010), Renisa Mawani and David Sealy (2011), and Carmela Murdocca (2020).

In “Cartographies of Violence: Women, Memory, and the Subject(s) of
the ‘Internment,” Mona Oikawa (2010) adopts a relational lens to examine the
carceral policies and spatialities of internment used to incarcerate Japanese
Canadians in the making of white settler-colonial nationhood. As Oikawa
historicizes, the racial violence inflicted upon twenty-two thousand Japanese
Canadians during the 1940s took place in a number of ways, such as imprison-
ment, dispossession, detention, low-waged labour, and displacement (73).
Examining the long-term effects on Japanese Canadians subjected to the War
Measures Act, internment camps, work camps, and prisoner of war camps in
the British Columbia interior, the sugar beet farms, and more insidious sites
of carceral violence such as “self-support” sites (73), Oikawa addresses what
these forms of carceral violence enabled in the reproduction of racial social
orders and the making of Canada as a white nation (74). Drawing from
Japanese Canadian women’s testimonies—as sites of spatial analysis—across
different generations (those that were expelled and their daughters), she
uncovers the heterogeneous experiences of violence made possible through
spatial arrangements of violence. Moreover, she demonstrates how these
testimonial accounts of spatialized violence structure ongoing relationships
to memory and subjectivity in Canada.

Oikawa’s analysis draws from a relational lens in several ways. First, she
shows how these spatialities of incarceration and displacement were con-
structed across both material and discursive lines that worked to define
national subjects as being against one another and anchored in a temporality
of colonial modernity (Oikawa 2010, 82). The modernizing discourses imbued
in the confinement of Japanese Canadians (i.e., that the separation of Japanese
Canadians from their ties to community would accomplish the civilizing goal
of assimilation) was secured through a racialized logic of primitiveness. It was
not just that Japanese Canadians and, in particular, Japanese Canadian mascu-
linity was racialized through orientalist and emasculating discourses but that
these discourses also worked to form representations of white subjecthood:
“Racializing, gendering and classing processes were spatialized through these
carceral sites. Japanese-Canadian masculinities were produced in relation to

white masculinities. Japanese-Canadian women were constructed in relation
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to white women. Japanese-Canadian men and women were constructed in
relation to each other” (80).

This interlocking analysis points to the ways that systems of domination—
“male domination, white supremacy, economic domination, heteronorma-
tivity, and ableism”—structured the very conditions upon which whiteness
and Japanese Canadian bodies came to be relationally constituted and
represented juridically (Oikawa 2010, 80). More importantly, this relational
analysis insists that these shifting signifiers of domination were consti-
tuted across a dispersed and heterogeneous set of spatial arrangements.
As Oikawa concludes, “The ability of these women to locate their losses
spatially and relationally instructs us to think further about our implica-
tions in the enforced scattering of Japanese Canadians and in the ‘scattered
hegemonies’ of nation-building and citizen constitution” (98). Another way
we might think about an analytic of relationality and its contribution to
the study of race and law is by attending to how it challenges causal under-
standings of race and criminality.

In Renisa Mawani and David Sealy’s critique of dominant criminological
approaches to the race-crime link, they argue that such studies often reduce
racial profiling and the administration of justice to racial bias, prejudice,
and stereotyping that results in the “arrest, prosecution and incarceration of
racial minorities” (2011, 162). The problem with the “race-crime” link is that
it often assumes a deterministic relationship between race and crime; crimes
related to issues such as “drugs” or “gang violence” are marked as racial (and
are sometimes theorized in relation to racist nation-building policies),
and because drug-related crimes are marked as racial (i.e., street level drugs),
this inevitably leads to the criminalization of people of colour (e.g., racial
profiling, stop and frisk policies, mass incarceration). At best, these crim-
inological approaches make broader connections between, for instance, the
overincarceration of Indigenous people, people of African ancestry, and South
Asians in Canada (through a political economy of capitalism and slavery),
thereby showing how the overincarceration of racialized peoples is a phe-
nomenon rooted in more than simply racial prejudice. However, the problem
with these approaches, as Mawani and Sealy point out, is that they assume
that racial profiling can be resolved by “better criminological knowledges of
discretionary processes” and “antiracist criminal justice policy initiatives,”
thereby ignoring the underlying sensibilities around race and criminality
as produced through colonial knowledge (162). Pointing to the ways that
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criminological approaches actually “ignore the ways in which black crim-
inality is assumed from the start” (164), they argue that we need to be more
attentive to the ways that racialized processes of criminal justice practice are
already imbued in racialized knowledge formed through assumptions about
Black criminality (ibid.).”

One of the reasons that might account for why the “race-crime link”
ignores the salience of colonial (racial) knowledge is because it centres nine-
teenth century conceptions of race and racism (rooted in scientific racism
and biopolitics). In so doing, this historical framing disavows the forms of
racialization produced out of carceral institutions such as racialized slave
labour. In an attempt to reinterpret and relocate the “race-crime link” in a
broader historical context of carcerality in socio-legal studies, we might turn
to imaginings and practices of race and racialization that emerged through
colonial governance in the fifteenth century onward and the rise of necropolit-
ical experimentation institutionalized through plantation slavery (Mbembe
2003, 21). By examining the ways that ideas about Black criminality emerge
through historical processes that license social and material death under col-
onial modernity, we are challenged to think about how the “race-crime link”
emerges in relation to ideas about race and incarceration prior to the emer-
gence of the penal system, therefore inviting a differently positioned epistemic
reading of the relationship between race and crime.

«

In Carmela Murdocca’ article “Let’s Help Our Own’: Humanitarian Com-
passion as Racial Governance in Settler Colonialism” (2020), she invokes a
method of relationality to account for two seemingly unrelated discourses
of racial violence: the arrival of recently settled Syrian refugees into Can-
ada and the suicide crisis in the Indigenous community of Attawapiskat,
Ontario. In bringing these two crises into a common analytic framework
that centres humanitarianism under white settler colonialism, Murdocca’s
work shows how public and media discourse surrounding these two events
signals the racial intricacies within “legal obligations that work to define
human and racial difference” (20).

Examining Canadian media representations of the arrival of Syrian refugees
and the ongoing conditions of violence within the Attawapiskat community,
Murdoccas work asks, “What forms of racial violence evoke compassion and
the language of humanitarianism?” and equally important, “Who gets to live
and die in settler colonialism?” This sample of media accounts attending to
Syrian refugees and the Attawapiskat community reveals the disparate reactions
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present in Canadian news media. Pivoting between antirefugee rhetoric and
humanitarian pleas to support Indigenous struggles within Canada, we see
a common but complex racial grammar that reveals a telling national story.
While editorials and letters to the editor of one of Canada’s leading newspapers
raised the question of what it means for the Canadian state to give generously to
Syrian refugees while ignoring the suicide crisis in the Attawapiskat commun-
ity, this narrative circulates within a discourse of both antirefugee rhetoric
and depoliticized humanitarian logic. A closer examination of this entangle-
ment compels us to ask, as Murdocca does, “How is the racial project of the
modern liberal state in Canada made possible by positioning different racial
groups dialectically against one another in the formation of new regimes of
racial governance” (2020, 1279)? Explaining further, she contends that “to
track the conceptual mobility of compassionate humanitarianism in Canada
is to address how liberal humanitarianism is made possible through ongoing
racial and structural violence. Attending to how, and in what particular ways,
histories and ongoing experiences of racial violence emerge coterminous with
invocations of compassionate humanitarianism reveals how appeals to liberal
conceptions of justice necessitate and require racial violence” (1283).

In helping us see the globalization of the racial (Goldberg 2009), Mur-
docca’s work signals one of the ways that race circulates in a moral economy of
human rights discourse. Rather than comparing the treatment of Indigenous
communities in Canada to newly arrived Syrian refugees, her analysis instead
asks us to think about the ontological parameters of difference that bring the
“over there” and “over here” into relation.

Through canvassing some of the literature that has contributed to socio-
legal scholarship emerging from Canada, we have attempted to illustrate how
such literature has enriched our understanding of the mobilization of race and
law under histories and ongoing structures of settler-colonial nation building.
This body of scholarship and its methodological orientations are indebted to
post-colonial, feminist, and post-structural scholarship that have inspired an
epistemic landscape for tracing “histories of the present.” In making us curious
about the symbolic and material ways that racial subjects are formed, reconsti-
tuted, and contested, and the ongoing legal structures that maintain structures
of white supremacy, we are challenged to recalibrate understandings of law
that often emerge from liberal and neoliberal logics and sensibilities.
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Conclusion

As researchers and educators, we are in a position to advance, support, and
be the gatekeepers of particular kinds of knowledge production in socio-
legal studies. Our role occasions and invites consideration of the historical
and structural dimensions of race and colonialism in order to address and
reflect on life, death, and possibilities for justice for Black, Indigenous,
and other racialized people. This task also requires that we attend to the legal
structures and systems of white supremacy that organize race relations and
simultaneously challenge forms of accountability and reparative justice.

We are writing in a time when white supremacy and racial terror are
alive—in both the spectacular and the quotidian senses. In fact, we continue
to witness how incidents and expressions of racial violence—as sanctioned
by legal governance—work to obscure the very boundaries between the
spectacular and what takes place in the ordinary. Whether we turn to white
nationalist torch-lit rallies in Canada or the United States or the ongoing
everyday police harassment and violence against Black, Indigenous, and other
racialized people in Canada, these expressions of racial violence are sanc-
tioned and made possible through law. The contributions canvassed reveal
how the genealogies of race and colonialism structure the epistemological
and ontological foundations of law. These contributions permit and com-
pel an analysis of the complex genealogies of race and colonialism and the
ways in which differently positioned racial groups are subject to projects of
racial governance under settler colonialism. We propose that a focus on both
the continuity and relationality of race and colonialism reveal that race and
colonialism should not be treated as a subfield of socio-legal studies; rather,
attending to processes of race and colonialism indicates complex and inter-
secting relations between colonial racial violence, dispossession, sovereignty,
criminality, migration, and subjectivity that illuminates the colonial and racial
“force of law” (Derrida 1992).

Through exploring the continuity of race and colonialism, we maintain
that socio-legal research on race and colonialism must be attentive to the
continuities of racial legal governance—the continuous foundational logics,
legitimating discourses, forms of regulation, techniques of control, crim-
inalization, dispossession, containment, securitization, relocation, murder,
violence, destruction, and theft. Key to attending to the continuities of race
and colonialism is also examining how seemingly progressive reform may
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reproduce the very logics of colonial racial rule. Through identifying the
relationality of race and colonialism, we have explained how such an approach
may be used to address how racial ideas and practices travel across time
and through space in order to reveal how disparate sites of racial violence and
control are linked and interconnected. Further, through viewing the legacies
of race and colonialism as relational, we are able to address the constitutive
ways that racialization circulates to bind subjects and practices together across
different temporalities and spatialities.

Notes

1 This call is echoed by Laura E. Gomez in her presidential address to the Amer-
ican Law and Society Association. See Gomez (2012).

2 Harry Arthurs and Annie Bunting (2014) note that Canadian law and society
research emerged “as in other jurisdictions . . . in the 1960s as a challenge
to narrow vocational understanding of law” (488).

3 The recent call by activists from Black Lives Matter Toronto, for example, to
keep statistics based on race and policing (supported by the work of socio-legal
researchers) has assisted, in part, in fostering a public conversation about policing,
racial profiling, and the importance of social movements in the context of white
supremacy. This convergence also reveals the ongoing importance of linking socio-
legal research on race to the work of social movements, law, and policy advocates.

4 Heather Love provides a useful genealogy of Geertz’s notion of thick description
(see Love 2013, 401-34).

5 Some of the works that are not discussed directly in this chapter but that serve
as analytical inspirations for scholarly contributions to the study of race and
colonial nation building include Fanon, Frantz. 1963. Wretched of the Earth. New
York: Grove; McClintock, Anne, Aamir Mufti, and Ella Shohat. 1997. Dangerous
Liaisons: Gender, Nation, and Postcolonial Perspectives. Minneapolis: University of
Minnesota Press; Said, Edward. 1993. Culture and Imperialism. London: Vintage;
Hartman, Saidiya 1997. Scenes of Subjection: Terror, Slavery, and Self-Making in
Nineteenth-Century America. New York: Oxford University Press; Razack, Sherene
2007. “Stealing the Pain of Others: Reflections on Canadian Humanitarian
Responses.” Review of Education, Pedagogy, and Cultural Studies 29 (4):375-94;
Razack, Sherene 2008. Casting Out: The Eviction of Muslims from Law and Politics.
Toronto: University of Toronto Press; Razack, Sherene 2015. Dying from Improve-
ment: Inquests and Inquiries into Indigenous Deaths in Custody. Toronto: University
of Toronto Press; Yuval-Davis, Nira 1997. Gender and Nation. London: Sage;
Backhouse, Constance 1999. Colour-Coded: A Legal History of Racism in Canada,
1900-1950. Toronto: University of Toronto Press; Lawrence, Bonita 2003. “Gender,
Race, and the Regulation of Native Identity in Canada and the United States: An
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10

11

12

13

Overview.” Hypatia 18 (2): 3-31; Mackey, Eva 2002. The House of Difference: Cultural
Politics and National Identity in Canada. Toronto: University of Toronto.

For example, see Comack (2013), Henry and Tator (2006), Razack (1998), and
Tanovich (2006).

Palmater notes that Governor Cornwallis of Nova Scotia offered financial
rewards as incentives to kill Mi’kmaw adults and children. The effect of this
order reduced the Mi’kmaw population by up to 8o percent (2014, 32).
Explaining further, Palmater identifies the one exception to this rule (enacted in
1951) as the “double mother clause,” which stipulated that “male Indians whose
mother and paternal grandmother were only Indians by virtue of having mar-
ried an Indian, could lose their status at age twenty-one” (2014, 35).

See Lawrence (2004) and Monture-Angus (1999).

An example that Walker notes is the case of Frank Smith. Although Smith was
convicted of the murder of James Conyers in what was described as a “drunken
brawl” and was originally sentenced to death, the jury immediately recommended
mercy. Concerns that the sentence was inconsistent with the ideals of British
justice and a belief that the sentence was not fit for a “poor unfortunate’ . ..
‘child of nature”™ helped advance the argument (Walker 2010, 49).

At the time of writing, the top two articles cited in the Canadian Journal of Law
& Society are Razack, Sherene 2000. “Gendered Racial Violence and Spatialized
Justice: The Murder of Pamela George”; and Razack, Sherene 1999. “Making
Canada White: Law and the Policies of Bodies of Colour in the 1990s”

Using the example of comparative analyses between apartheid regimes, in
particular that of South Africa and Israel, Goldberg’s analysis shows the limits
of its reach in orienting our understanding of how racial processes map onto
others in ways that are mutually reinforcing (2009, 1279). For example, although
comparativist accounts between Israel and South Africa are made to uncover
how Israel’s treatment of Palestinians was analogous to the treatment of South
Africa’s Black population—with the political aim of introducing economic
sanctions and cultural boycotts on Israel—there are important differences that
become obscured in the comparative model. As Goldberg notes, in not account-
ing for the differences between formalized segregation (as illustrative of South
African apartheid) and absolute separation as organized under Israeli apartheid,
we ignore the differences between governing structures, thereby undermining
anti-apartheid critique and organizing.

It is also worth noting the ways that moral regulation on drugs informed

the racialization of East Asian masculinity and ideas about white femininity.

As Constance Backhouse examines in her study of white women’s labour

laws, which prohibited “Japanese, Chinese or other Oriental persons” from
employing white women from 1912 and 1969 in Saskatchewan, ideas about white
femininity and racialized masculinity were operationalized through a moral
panic on opium during the early twentieth century. Asian men were routinely
described as being cowardly and untrustworthy and having the capacity to
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lure white women “into the underworld to suffer a fate worse than death”
(Backhouse 1999, 139). The emergence of these labour laws coincided with
immigration policies that sought to restrict Chinese immigration to Canada and
racialized drug fears that circulated around Asian men. It was precisely these
fears that illicit drugs would make white women susceptible to sexual slavery
that helped galvanize white support for these laws and support for organizations
such as the Regina’s Women’s Labour League. See Backhouse (1999).

14 See Murdocca (2013).
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2 Jurisfiction and Other Settler-
Colonial Legal Imaginaries

Stacy Douglas

In 2012, Conservative prime minister Stephen Harper introduced and passed
bills C-38 and C-45, two omnibus bills that made significant changes to
environmental protections in Canada. This is remembered as the catalyst
for the Idle No More movement, which saw thousands of Indigenous people
and their allies take to the streets to draw attention to the contemporary
colonial landscape of Canadian law and politics. In response, the Mikisew
Cree First Nation in northeastern Alberta brought an application for judicial
review against the Crown, arguing that the federal government had a duty
to consult before introducing the legislation. Since 2014, the Mikisew have
been embroiled in a legal campaign that has been both victorious (in the 2014
Federal Court case) and defeated (in the 2016 Federal Court of Appeal as well
as the 2018 Supreme Court cases). The following chapter charts the decisions
of these three courts to reveal the fickle and fictive accounts of settler-colonial
sovereignty that they contain.

The most recent ruling from the Supreme Court holds that the Mikisew
were not entitled to the duty to consult because ministers, when developing
policy, act as parliamentarians, not as the Crown; only the executive is subject
to the duty to consult. Below, I explore this reasoning to show that the court’s
insistence on the precise location of the Crown is performative at best. An
analysis of the majority decision as well as the disagreement regarding the duty
to consult from Justices Abella and Martin demonstrates that there is much
more uncertainty at issue than the court concedes. On legal grounds alone,
the tension between Canada’s traditions of parliamentary and constitutional
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sovereignty combined with a commitment to truth and reconciliation makes
this case far from closed. Moreover, the presumed clarity with which the
Supreme Court speaks of the absolute distinction between parliament and
executive is part and parcel of a long-standing narrative of the imagined truth
of colonial sovereignty. The story goes something like this: Positive law is
rational and absolute. Therefore, a simple objective analysis of existing law
will reveal the correct legal decision. Nowhere in this conceptualization is any
iteration of the silences, assumptions, or aporias that make up the mythology
of modern law. As such, this supposedly rational and well-reasoned occidental
law is always imagined as the better to its oriental, customary, and savage other
(Fitzpatrick 1992). In this way, supposedly objective Western legal reasoning
is always contingent on an imagined spectre; it is this supposedly irrational,
subjective law that gives Western law its literal raison détat. Revealing this
imbrication with its supposedly savage other illustrates Western law’s failed
project of absolute sovereignty; and yet, its autobiography, spelled out in case
law established by Mikisew (2018), continues to paint itself as the sole harbin-
ger of objective truth, rationality, and authority. My aim is to render legible the
falsity of this assertion and the effort that is put into mobilizing it. In short, I
want to showcase the myth of settler-colonial legal superiority.

Of course, such a revelation is not new to many. Those communities on
the receiving end of such mythology know full well the extent of settler-
colonial legal mysticism. And yet, there is a formidable public that remains
captured by the enchantment of legal positivism, refusing to see—or per-
haps simply not subject to—the logical leaps employed by the occidental law
that orients the nation-state. And so this chapter, at least in part, speaks to a
public that believes in the superiority of the presumed secular and rational
settler-colonial legal infrastructure. My goal is to draw attention to the logic
that holds this imaginative infrastructure in place, what Peter Fitzpatrick,
drawing on Edward Said, has called a project of “internal decolonization”
through an exoticization of the domestic (1992, 14). What can a focus on
“imagination” do to upset the legacy of colonialism and white supremacy that
grips the Canadian national landscape (and beyond)? This last sentence may
sound odd to some. How can an imagination grip a landscape? But I think
the phrasing gets at the problem directly. The way in which law is narrativized
impacts the power of settler-colonial sovereignty. A nation’s imagination of
strong sovereignty fuels legal claims to land and ownership. Stories matter.
Following in the footsteps of anti-colonial scholars from a range of colonial
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and settler-colonial contexts, I focus on mythical stories of law’s authority as a
small contribution to thinking through the project of material decolonization.

But this collection not only focuses on the imaginations of courts and
legal practitioners; it also takes up socio-legal scholars’ research questions,
methods, and analyses. My other aim in this regard is to show that some
older texts are too quickly forgotten and some jurisdictions are too lionized
as unique in current academic, socio-legal trends; in short, it is important
to see how colonial logics are confined not only to the Canadian or settler-
colonial contexts. Big and broad thinking about colonial law may—and I
argue does—inspire new and important insights in contemporary Canada. As
such, my approach herein is to use some aging anti-colonial legal theory with
new case law to draw attention to the ways in which many of the same
problems can and do persist across decades and legal orders.' Moreover, con-
temporary case law analysis offers a fruitful place from which to destabilize
the grasp that the myth of law’s absolute rationality has on the settler-colonial
imagination. What is the end game to such destabilization? Perhaps it is to
suggest that non-Western law should not be dismissed as irrational or uncon-
cerned with process; it is to make room for other law(s) both within the
confines of the existing settler-colonial legal framework and also outside of
it. Ultimately, I argue that the Mikisew’s claim for prelegislative consultation
can easily be granted and that it should be, even if such a victory does not
represent the horizon of possibility for decolonization.

There is another paper to be written on the fact that the Federal Court’s
2015 decision misspells Mikisew as Misikew. The argument of this fictive arti-
cle may be that the misspelling is illustrative of the enormous contempt that
the settler legal system has for Indigenous communities or the great disparity
of language and worldviews between the two. Or perhaps it is an argument
about the gravity of seemingly small mistakes, even when committed by a
data processor. In either case, I think the error speaks to the importance of
confronting settler socio-legal imaginaries and their seemingly (to settlers)
subtle violence. Herein I include the misspelled name in all citations from
the Federal Court decision to let that mistake resound.

Background
In 2014, the Federal Court found that the Mikisew’s claim was valid; the

changes to the Fisheries Act, the Species at Risk Act, the Navigable Waters
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Protection Act, and the Canadian Environmental Assessment Act provided
“a sufficient potential risk to the fishing and trapping rights [. . .] so as to
trigger the duty to consult” (Courtoreille 2014, para. 93). Importantly, the
Supreme Court of Canada (SCC) found in Haida Nation v. British Columbia
that actual harm need not be done in order to trigger the duty to consult
but that the “potential existence” of harm was sufficient (2004, para. 35), and
in 2014, Justice Hughes of the Federal Court found this to be the case for the
Mikisew. Justice Hughes concluded mildly that “notice should have been
given to the Misikew [sic] in respect of those provisions that reasonably might
have been expected to possibly impact upon their ‘usual vocations’ together
with an opportunity to make submissions” (Courtoreille 2014, para. 103)
and that the relief given to the Mikisew should be declaratory. Hughes noted
that the court must respect the separation of powers and also that anything
more than a declaration at this point (i.e., an injunction) would present too
many logistical and legal problems in respecting jurisdiction between the
courts and parliament but that “a declaration to the effect that the Crown
ought to have given the Misikew [sic] notice when each of the Bills were
introduced into Parliament together with a reasonable opportunity to make
submissions may have an effect on the future respecting continuing obliga-
tions to the Misikew [sic] under Treaty No. 8” (para. 109).

Two years later in Canada (Governor General in Council) v. Mikisew Cree
First Nation (2016), the Federal Court of Appeal (FCA) found that Justice
Hughes improperly conducted a judicial review of legislative action contrary
to the Federal Courts Act (1985) and that, by subjecting legislation to judi-
cial review, he failed to respect the doctrine of separation of powers and the
principle of parliamentary privilege. While the Mikisew argued that minis-
ters, when proposing legislation, acted as members of the executive, the FCA
found that ministers, when making legislation, acted as parliamentarians
and so were not subject to judicial review. Further, Justice Yves Montigny,
writing for the court, claimed that Justice Hughes was not respectful enough
of the boundary between courts and parliament. For Montigny and the FCA,
imposing a legal duty to consult during the legislative stage “would not only be
impractical and cumbersome and potentially grind the legislative process to
a halt, but it would fetter ministers [sic] and other members of Parliament in
their law-making capacity” (Canada 2016, para. 60). Yet in the very next para-
graph, Montigny also claimed that “it is good politics to engage stakeholders
such as Aboriginal groups on legislative initiatives which may affect them or
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regarding which they have a keen interest, before introducing legislation into
Parliament” (para. 61). For the Federal Court of Appeal then, consultation on
legislation may be good politics, but it is not good law.

In Mikisew Cree First Nation v. Canada (Governor General in Council)
(2018), the SCC sided with the FCA against Justice Hughes and declared that
the courts do not have jurisdiction for judicial review because “while Cabinet
ministers are members of the executive, they participate in this process . . .
not in an executive capacity, but in a legislative capacity” (Mikisew 2018, para.
113). In essence, parliamentary privilege and the separation of powers prevents
courts from interfering in the legislative process. To grant the Mikisew their
appeal would be to “empower plaintifts to override parliamentary privilege by
challenging the process by which legislation was formulated, introduced or
enacted” (para. 124). Clearly, one of the most salient themes to emerge from
the SCC case is the issue of jurisdiction.

On Travelling Crowns, or Where Is the King?

The FCA and SCC rely on the Federal Courts Act (1985) to say that Justice
Hughes erred in his determination that parliamentarians drafting legislation
could be subject to the duty to consult.? The higher courts claim that, although
the lawmakers in question are ministers (and as such are part of the cabinet,
which is part of the executive or Crown, the body subject to the duty to con-
sult), at the time of drafting, they function as parliamentarians, which makes
their actions immune to judicial review.

Justice Hughes thoughtfully addressed these issues in the initial 2014 deci-
sion from the Federal Court. He claimed that, in accordance with the Federal
Courts Act, no member of “the House of Commons, nor any committee or
member of either house” would be subject to judicial review (Federal Courts
Act 1985, sec. 2[2]); the Mikisew were not seeking judicial review of the con-
tent of the omnibus bills nor a decision made by a member of parliament,
nor a minister to implement legislation (Courtoreille 2014, para. 22). Rather,
“the Applicant is seeking to engage the process that Ministers of the Crown
undertake before legislation has been drafted and presented to Parliament”
(para. 22, emphasis mine). He goes on to do a careful reading of the legislative
process as outlined in a guide published by the Canadian Privy Council Office
in 2001 (submitted by the Mikisew First Nation), as well as oral arguments

and cross-examination, to conclude that there is ample space to accommodate
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the duty to consult within the existing legislative process before a bill goes
before parliament:

At the very least, a duty to consult arises during the Policy Develop-
ment and Cabinet Approval of Policy stages of the law-making process
in this case, and at the very least, the duty to consult could attach to
all steps up to the review and sign off of the sponsoring Minister.

This means that the duty to consult would arise before Cabinet pro-
vides notice to Parliament, and thus before the introduction of the
Omnibus Bills into Parliament. (Courtoreille 2014, para. 36)

Justice Hughes also notes the inherent tension between Canada’s commitment
to a clear separation of powers on the one hand and a constitutional duty to
consult in the name of the honor of the Crown, given force with section 35 of
the Constitution Act (1982) on the other. At issue here is the slippery nature
of the separation of powers when attempting to address Crown conduct that
“has the potential to adversely affect an Aboriginal claim or right of which
the Crown has actual or constructive knowledge” (Courtoreille 2014, para.
39). And indeed recent case law has allowed for judicial interventions in the
name of the duty to consult, even during planning stages (Courtoreille 2014,
paras. 41-43; Haida Nation 2004; Mikisew Cree 2005).* Moreover, Justice
Hughes argues that simple suggestions that court interference in the law-
making process is detrimental to governing fails to recognize the laborious,
multistep process of law-making in the first place (Courtoreille 2014, para.
62). In short, for Justice Hughes, “the steps that Cabinet Ministers undertake
during the law-making process prior to introducing a bill into Parliament do
indeed constitute Crown conduct that can give rise to the duty to consult”
(Courtoreille 2014, para. 84). But this suggestion was rejected by the FCA and
the Supreme Court; they insist, against Justice Hughes, that there is a clear
separation between parliament and executive. However, the image of such
absolutely autonomous spheres requires some fantastical leaps of its own.
The Supreme Court relies on a formulation from Walter Bagehot’s 1872 The
English Constitution to conjure two metaphors to describe the relationship
between the legislative and executive branches. In so doing, the court admits
that “there is no doubt overlap between executive and legislative functions in
Canada; Cabinet, for instance, is ‘a combining committee—a hyphen which
joins, a buckle which fastens, the legislative part of the state to the executive
part of the state” (Mikisew 2018, para. 33). But they then counter this by

64 Douglas

https://doi.org/10.15215/aupress/9781778290022.01



claiming that there is a clear distinction and that they do not believe “minis-
ters act in an executive capacity when they develop legislation. The legislative
development at issue was not conducted pursuant to any statutory authority;
rather, it was an exercise of legislative powers derived from Part IV of the
Constitution Act, 1867” (Mikisew 2018, para. 33). Although the court gives
little detail on precisely what they mean here (and doesn’t explain the seeming
contradiction that the Constitution Act is indeed statutory), they emphasize
that ministers are acting as members of the House of Commons in developing
legislation, duties granted under Part IV of the Constitution Act (1867).

But let me explore these two metaphors to their full extent in order to ask
just what kind of a relationship between branches we are to infer. In the first
instance, if the cabinet is a hyphen, it looks something like this, “legislature-
executive,” where the cabinet is the unspoken presence connecting the two.
Are we to assume, then, that if we add the third branch in the popularly
imagined trinity of state power, “legislature-executive-judiciary,” that the
hyphen infers another silent partner between the executive and the courts?
If so, who or what is it? Is there yet another combining committee between
the courts and the legislature?

In the second metaphor, the cabinet is a buckle. Does Bagehot, and by
extension the SCC, mean a buckle on a shoe where legislators are the shoe,
the cabinet is the buckle, and the executive is the foot it all stays fastened to?
Or perhaps legislators are the foot (doing all the walking), the executive is the
shoe that protects the legislators, and the cabinet (the buckle) is what keeps
the shoe from sliding off? Or maybe Bagehot means a belt buckle, whereby
legislators are one end of the buckle, and the executive is the other side. In this
metaphor, perhaps the cabinet is the publicly viewable frontispiece that ties
them together, while parliament and the executive constantly run seamlessly
together around the back? In either metaphor, the court undoes their hard
and fast claim that there is a distinct separation between legislature and the
executive by using the metaphor of the cabinet as a combining committee.

Moreover, in the very next paragraph, the court claims that “the develop-
ment of legislation by ministers is part of the law-making process, and this
process is generally protected from judicial oversight” (Mikisew 2018, para. 34).
Despite the striking use of the word generally, which introduces a very direct
admission that there are exceptions to this supposedly hard and fast separa-
tion, the justices also concoct an image of law-making as pure and sacrosanct,
immune to any type of regulation or interference. While lawmakers know that
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this process is rife with interjections, consultations, and even reviews by an
unelected second chamber,’ it has also more recently been subject to court
intervention. For example, in British Columbia Teachers’ Federation v. British
Columbia (2016), the government was found to have failed to consult in good
faith prior to the introduction of legislation.

The 2016 case between the British Columbia Teachers Federation and the
province seems to introduce profound dilemmas about the separation of
the branches asserted in Mikisew. In this remarkable case, the SCC relied
wholly on the reasons given by the British Columbia Court of Appeal in 2015,
choosing not to elaborate on the reasons for their decision whatsoever. Even
more surprising was the fact that the majority of the SCC sided with the lone
dissenting judge from the Court of Appeal, Justice Ian Donald. In the earlier
case, Justice Donald, dissenting, argues that the province did not meaning-
fully consult with the teachers’ union and, as such, the legislation in question
(Bill 22) is not constitutionally valid. Justice Donald, and in turn the SCC
majority that agree with him, makes bold claims that there is a constitutional
“right to a meaningful process that is not continually under threat of being
rendered pointless” (British Columbia 2015, para. 285) and that “a Charter
breach cannot always be seen within the four corners of legislation, but must
sometimes be found to occur prior to the passage of the legislation, when the
government failed to consult a union in good faith or give it an opportunity
to bargain collectively” (para. 288). Although he is speaking in the context of
the Charter right to “freedom of association” (sec. 2d) as it pertains to unions,
it is not difficult to see how this might be relevant to the context of mean-
ingful consultation with Indigenous communities pursuant to section 35 of
the Constitution Act (1982). I return to the issue of meaningful consultation
and its constitutional requirement below, but let me note that Justice Donald
goes further to complicate the relation between branches when it comes to
prelegislative consultation. Again, speaking in the context of labour relations,
he states that prelegislative consultation is done by the executive, not the
legislature. Moreover, he cites Justice Major in Wells v. Newfoundland, [1999]
3 S.C.R. 199, as he asks for a reality-check when it comes to the myth of the
absolute separation of powers in Canada:

[Wells] said, “The Court should not be blind to the reality of Can-
adian governance that, except in certain rare cases, the executive
frequently and de facto controls the legislature”: Wells at para. 54.
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The same acknowledgement of reality is required in this case. Thus, the
unilateral imposition, alteration, or deletion of employment terms by
the Legislature is, in most circumstances, the final step in an agenda

of the executive branch; the same executive branch that both develops
policy and has a constitutional obligation to consult or negotiate with
collective representatives. (British Columbia 2015, para. 289)°

In this case, the Supreme Court refused to see the separation of powers as
rigid and absolute, yet a clear distinction was drawn in Mikisew.

Atissue in these cases is the discrepancy of when a minister becomes part
of the executive—or, in other words, a dispute over where exactly the Crown
lay. T suggest that a reading of the competing assertions of the Crown’s true
resting place among these three Mikisew cases illuminates a well-worn theme
of colonial jurisprudence: the mythological foundations of modern law, to
borrow from Peter Fitzpatrick’s book title (1992). The take-away here is that
the Crown is both everywhere and nowhere. The judges’ careful reasoning
suggests that there is a reasoned science, a legal rationality, that can pinpoint
exactly where the Crown lies (or at what precise point a parliamentarian
becomes a minister, and hence becomes subject to the duty to consult). But
this is a ruse, although not an intentional one.”

In what follows, I provide examples of where observers can see an alterna-
tive narrative in Mikisew—not of a rational legal order navigated adeptly by
experts of law but rather a messy, contradictory settler-colonial legal system
enacted by competing agents that are often at odds with one another. The
upshot of this analysis is to show that, while the Mikisew decision may foster
a continued allegiance to the myth of legal positivism, it is part of a long and
global history of case law that reveals the tenuous claim of colonial societies’

legal power.

Parliamentary Versus Constitutional Sovereignty, or
Choose Your Favourite Constitutional Principle

Even on strictly legal terms, Mikisew tells a confusing story of settler sover-
eignty. On the one hand, there is a strong claim among the SCC majority that
judges cannot interfere in the legislative process (either to proscribe a duty
to consult upon parliamentarians or to conduct a judicial review into the

passing of the two omnibus bills in question) if parliamentary sovereignty
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is to be upheld. In this situation, parliamentary sovereignty reigns supreme,
much like it does in UK law, subjugating all other legal considerations. On
the other hand, there is also a narrative of constitutional supremacy adrift
in this case, amplified by Abella and Martin. These insights draw attention
to the principle of the “honour of the Crown,” given weight via section 35 of
Canada’s Constitution. This unresolved tension between parliamentary and
constitutional supremacy, a long-standing dilemma of Canadian constitu-
tional law, gives insight into the conflicting claims of settler sovereignty.

Inherent in the concept of the honour of the Crown is the acknowledge-
ment that there is an Indigenous claim to sovereignty that precedes Crown
sovereignty (Mikisew 2018, para. 22). The principle is meant to promote nego-
tiation outside of the courts (para. 22, citing Taku River Tlingit 2004, para.
24) and is considered to impose a “heavy obligation” on the Crown (para. 24,
citing Manitoba Metis 2013, para. 68), even going so far as to be considered
a “constitutional principle” (para. 24, citing Beckman v. Little Salmon 2010,
para. 42). However, it carries no specific content: “It speaks to the way in
which the Crown’s specific obligations must be fulfilled. These obligations
vary depending on the circumstances” (para. 60, citing Manitoba Metis 2013,
para. 73).

But there is debate about how foundational a role the honour of the Crown
should play. In their reasoning, Abella and Martin cite earlier case law to say
that the honour of the Crown should be “the first consideration in determin-
ing whether the legislation or action in question can be justified” (Mikisew
2018, para. 64). This seems to suggest that case law stemming from Sparrow
and Haida has already deemed constitutional supremacy to be paramount to
parliamentary sovereignty. Abella and Martin further claim that the process
of reconciliation demands a practice of “ongoing consultation,” meaning that
the “legislative sphere is not excluded from the honour of the Crown, which
attaches to all exercises of sovereignty” (Mikisew 2018, para. 78). Amplifying
the tension between parliamentary and constitutional sovereignty, they
insist that case law has already decided that section 35 is to be understood as

a limit on parliamentary sovereignty and that

it seems to me quite ironic that parliamentary sovereignty would now
be used as a shield to prevent the Mikisew’s claim for consultation.

With respect, such an approach reactivates the happily silenced spirit
of St. Catherine’s Milling and Lumber Co. v. The Queen (1888), 14 App.
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Cas. 46 (P.C.), where Aboriginal rights were “dependent upon the good
will of the Sovereign” (p. 54). (Mikisew 2018, paras. 85-86)

Abella and Martin go even further: “I do not accept an approach that replaces
an enforceable legal right to consultation, with a vague and unenforceable
right to ‘honourable dealing’ The duty to consult is not a suggestion to con-
sult, it is a duty, just as the honour of the Crown is not a mere ‘incantation’ or
aspirational goal (Haida Nation, at para. 16)” (Mikisew 2018, para. 84). This
resounding criticism of the majority reasoning should not go unheard. More
than showing a difference of opinion, Abella and Martin are pointing to the
fickle arguments of the courts—in Sparrow, constitutional supremacy was
argued to reign supreme, and in Mikisew, it is subjugated to parliamentary
supremacy.

Johan van der Walt writes about the somewhat arbitrariness of legal
decisions in his book Law and Sacrifice (2005). He argues that, because deci-
sions have to be made, the best we can do is draw attention to the losers. In
opposition to Supreme Court decisions that do the work of narrating how
the winners won, he argues that we also need stories of the losers so that we
render legible the very real possibility that the losers could come back and
win the legal argument on another day. While there is much to be gleaned
from van der Walt’s insights, this is not the case I am making here. More than
rendering legible the losers, my project is to draw attention to the construc-
tion of the narrative of the winners to show how rife with contradictions the
myth of legal rationality is; I want to disrupt a reading of it as well-reasoned
and rational law. Taking cues from Said’s insights in Orientalism, Fitzpatrick
argues that “occidental being is impelled in a progression away from aberrant
origins. It is formed in the comprehensive denial of the ‘other’—in assertions
of universal knowledge, imperious judgement and encompassing being”
(1992, ix—x). This is what is happening in Mikisew (2018).

Narrating the supposedly solid ground of law for the SCC, Justice
Karakatsanis claims that parliament reigns supreme—sort of:

Parliamentary sovereignty mandates that the legislature can make or
unmake any law it wishes, within the confines of its constitutional
authority. While the adoption of the Canadian Charter of Rights and
Freedoms transformed the Canadian system of government “to a
significant extent from a system of Parliamentary supremacy to one
of constitutional supremacy” (Reference re Secession of Quebec, [1998]
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2 S.C.R. 217, at para. 72), democracy remains one of the unwritten
principles of the Constitution (Secession Reference, at paras. 61-69).
Recognizing that the elected legislature has specific consultation
obligations may constrain it in pursuing its mandate and therefore
undermine its ability to act as the voice of the electorate. (Mikisew
2018, para. 36)

In this fascinating paragraph, Karakatsanis makes an acrobatic effort to hold
on to the mythological truth of parliamentary supremacy.® I paraphrase:
Although it is subject to constitutional authority, parliament can make or
unmake any law it wishes. Moreover, democracy—given weight because it
is an unwritten constitutional principle (!)—means that parliament shall be
unconstrained so as to serve the people that elected it. This quixotic entangle-
ment of constitutional and parliamentary commitments leaves much for a
reader to ponder over but lays bare the non-place of any truth of the autonomy
of parliamentary sovereignty (or constitutional sovereignty, for that matter).
Moreover, the justices pick and choose which unwritten constitutional
principles they want to privilege; in this case, democracy is the winner, and
nowhere do we hear a consideration of other unwritten principles, such as the
protection of minorities (Secession) or the honour of the Crown (Little Sal-
mon), both arguably relevant to the Mikisew case. Are we to assume, then, that
there is an unspoken hierarchy to these unwritten principles? Or is it that the
lionized electorate that the court imagines is always already non-Indigenous?
At paragraph 42, the court admits that there are other relevant principles,
including the honour of the Crown, but this admission does not destabilize
the confidence of legal reasoning in support of parliamentary sovereignty.
Even other SCC members see the capricious reasoning in the majority

decision. Justice Brown writes a scathing critique of Justice Karakatsanis:

My colleague would, however, go further, raising—and then leaving
open—the possibility that legislation which does not infringe s.35
rights but may “adversely affect” them, might be found to be incon-
sistent with the honour of the Crown. (paras. 3 and 25). In so doing,
however, she undercuts the same principles which have led her to con-
clude that imposing the duty to consult would be “inappropriate” in
the circumstances of this case. Further, by raising the possibility (with-
out, I note, having been asked to do so by any party to this appeal) that
validly enacted and constitutionally compliant legislation which has
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not or could not be the subject of a successful s.35 infringement claim
can nonetheless be declared by a court to be “not consistent with [the

>

honour of the Crown,]” my colleague would throw this area of the law
into significant uncertainty. Such uncertainty would have deleteri-

ous effects on Indigenous peoples, and indeed on all who rely upon
the efficacy of validly enacted and constitutionally compliant laws.

(Mikisew 2018, para. 104)

Here Brown criticizes Karakatsanis for not being severe enough in her insist-
ence that this issue demands a clear separation of powers. He insists that the
constitutional limits on the courts in this context (of legislative review) must
be crystal clear both for the Mikisew and all future claimants. But where
Brown sees confusion and pushes for clarity, I see confusion and argue that
clarification is more obfuscation. The dilemma cannot be made clearer

because it requires myth to hold its ground.

The Myth of Modern Law, or the Eternal Return
of the Same

The fact that myth is required to ground the narrative of absolute sovereignty
is not new to legal thinking. In his theory of the general will and its accom-
panying legal framework articulated in The Social Contract ([1762] 1997),
Jean-Jacques Rousseau attempts to pinpoint how and where his imagined
legislator sits. With great effort, he attempts to maintain a separation between
his much-lionized autonomous sovereign will of the people and a lawmaker
that would legislate on their behalf without influence, a distinction that he
ultimately cannot hold. In the end, Rousseau invokes a theological spectre,
“a superior intelligence,” as the only legislator capable of enacting the revo-
lutionary form of government, controlled by the will of the people, that he

envisions. In short, the task of this legislator “would take gods™

In order to discover the rules of society best suited to nations, a
superior intelligence beholding all the passions of men without
experiencing any of them would be needed. This intelligence would
have to be wholly unrelated to our nature, while knowing it through
and through; its happiness would have to be independent of us, and yet
ready to occupy itself with ours; and lastly, it would have, in the march
of time, to look forward to a distant glory, and, working in one century,
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to be able to enjoy in the next. It would take gods to give men laws.
([1762] 1997, 60)

Fitzpatrick picks up on this passage of Rousseau in a 2003 article in the Leiden
Journal of International Law titled “Gods Would Be Needed . . : American
Empire and the Rule of (International) Law?” FitzpatricK’s long-standing inter-
est is the way in which occidental law denies its own theological impulses as
it lays its claim to being objective, scientifically determined, and rational. In
his germinal text The Mythology of Modern Law, he outlines how modern
law garners its cloak of reasonability from its juxtaposition to an imagined
“other”—through the figure of the Oriental, Indigenous, customary, and/or
barbaric—law. In this work and others, he illustrates how legal thinkers like
Rousseau and H. L. A. Hart make (theo)logical leaps in their attempts to draw
out law’s sovereign authority; his lasting contribution is to always see how
Western law simultaneously relies on and denies these inheritances. This is
not to suggest that Fitzpatrick is a righteous secularist—far from it. His point
is not to dismiss the theological or the irrational but rather to point to its
perpetual presence in occidental law, even as it is denied. And yet, although
Fitzpatrick made these insights in 1992, colonial law’s presumed authority
continues to reign supreme.

More recently, John Borrows has taken up the problem with Western law’s
stories about itself. In Recovering Canada: The Resurgence of Indigenous
Law (2002), he demonstrates how case law, although lionized and vaunted
as unique, is at its core narrative. He uses this insight to claim that Indigenous
law, although often dismissed as simple storytelling, could easily be invoked,
like case law, in Canadian courts alongside common and civil case law to
adjudicate more justly, not only for Indigenous individuals and communities,
but for settlers as well. For him, law is a story and should be treated as such. In
a similar vein, Stewart Motha claims in Archiving Sovereignty that “authority
needs a story” (2018, 20). Where Borrows claims that law is made up of stories,
Motha claims that all law requires fiction. According to Motha, “In the absence
of a foundation, law requires a fiction that grounds its authority. This fiction
also allows us to tell a story of law as absolutely autonomous, as objective and
removed from questions of theology and literature” (96-97). Both Borrows
and Motha point to the myth of law’s rational, ordered autonomy, and yet this
myth continues to hold much cultural sway. Indeed, the power of this myth
continues to grant the Canadian settler-colonial government the state-backed
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authorization to retain control of Indigenous land, including all the benefits
and resources that come with such ownership and the legal right to act as a
paternalistic parent to Indigenous communities, holding the power to author-
ize funds and to infringe on rights and titles if deemed necessary.® And this
state-enforced system of positive law takes its form through the enactment
of jurisdiction.”

Jurisdiction lays at the heart of the maintenance of this legal authority.
Although commonly attributed to a geographical or territorial demarcation,
the term etymologically descends from the root words juris and dictio and
translates from the Latin into “speaking the law” As Austin Sarat claims, juris-
diction “manifests law as performative through speech; it signifies not just
a spatial demarcation of law’s reach but also a staging of authority to make
pronouncements that present themselves as being ‘law™ (2013, 205). In this
way, jurisdiction is more than space or territory; it is also its performative
utterance. This “staging of authority” is what brings law into being and along
with it, sovereignty.” Thus, jurisdiction invents law much like the signature
invents the “people” in Jacques Derrida’s work on constitutional authority.
Here I substitute law and jurisdiction in Derrida’s illuminating paragraph on
the paradoxical relationship between signature and signer: “[Law] does not
exist as an entity, it does not exist, before this declaration [of jurisdiction],
not as such. If [law] gives birth to itself . . . this can only hold in the act of
[jurisdiction]. [Jurisdiction] invents the [law]” (1986, 10).

Thinking about jurisdiction as an utterance, as a performance that inaug-
urates, renders bare the very tenuousness of law. This is why Jean-Luc Nancy
refers to it as “jurisfiction™ “The persona of the judge and his edictum are
forged from the same fictitious gesture: right is said here of the case for which
there can be no prior right, and which is the case of right” (Nancy 2003, 157)."
This is not to say that such jurisfictions do not have real-world consequences.
Shiri Pasternak’s work with the Algonquin Nation at Barriere Lake shows that
the state’s power to subjugate comes precisely from a complex network of
jurisdictions oriented to maintaining settler-colonial control of Indigen-
ous land and resources and “erasing Indigenous law” (2017, 17). Further, the
SCC’s decision in Mikisew (2018) deploys a debate about jurisdictional bound-
aries (all under the assumption of ultimate jurisdiction) to retain sovereignty
and prevent meaningful engagement with Indigenous communities on major
legislative changes. And yet, dwelling on the concept of jurisdiction and its
essence as an utterance, a staging of authority “makes visible a governing and
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productive instability in the law . . ” (Cormack 2009, 5). It is this instability
that we must exacerbate at every opportunity and what I hope to have done
in small part in this reading of Mikisew.

Conclusion

My point about the ultimate indeterminacy of the Crown’s precise location
or the tension between parliamentary and constitutional supremacy should
not be mistaken as a relativistic argument. In this case, and more generally
in approaching legal issues of decolonization, there is a strong discourse that
asserts that prelegislative consultation with Indigenous communities is too
complicated (see, for example, Mikisew 2018, 16-17). I want to be clear that it
is not. Justices Abella and Martin, echoing Justice Hughes from the Federal
Court, offer several simple legal answers. They suggest that “notice to affected
parties and the opportunity to make submissions are hardly foreign to the law-
making process” (Mikisew 2018, para. 92). Further, they note that the federal
government’s duty to consult during the law-making process is a “component
of the Crown’s overarching obligation to deal honourably with Indigenous
peoples when regulating their rights” (para. 67) and, as such, is not confined
to a particular time or place. Rather, “the honour of the Crown is always at
stake in its dealings with Indigenous peoples . . ” (para. 56). Moreover, such an
obligation has a precedent in British Columbia Teachers’ Federation v. British
Columbia (2016), and the court’s duty to ensure this obligation is upheld has
been set out in Sparrow (para. 93), Haida Nation, Taku River, and Mikisew
Cree (2005; Mikisew 2018, para. 67). Finally, it is also worth noting that a
mere victory for the right to consultation in the prelegislative stage does not
mean (1) that Indigenous communities do not retain the right to continue to
challenge the same legislation after is has been passed® nor (2) that Canada
has fulfilled and exhausted its requirements owed to those communities.

In the process of writing this chapter, I learned the idiom “castles in the air,”
which is meant to refer to an unrealistic approach to a project, or something
that lacks a strong foundation. For example, if you have no money, yet you
plan to make a big purchase (i.e., buy a new car), you may be someone who
is building “castles in the air” I was toying with the idea that Canadian law is
like a “castle in the air,” but it isn’t in the air; its entire narrated existence as
a well-ordered, rational, and therefore supreme law is built on an imagined,
supposedly backward and customary, other. What I have tried to show here,
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in the footsteps of others, is how that narrative of superiority is created despite
settler-colonial law’s own logical leaps. While much Indigenous resistance and
refusal happens at a distance to and in spite of the settler-colonial state, more
work needs to be done by Canada’s settler-colonial public—including legal
practitioners and socio-legal scholars—to challenge the stories of Western
legal superiority that animate our imaginations. We must make room for
alternative narratives of justice and legal systems both within and without
the contemporary settler-colonial state.

Notes

1 Socio-legal studies and post-colonial studies have long been in conversation. While
the amorphous nature of both fields resists periodization, there is some scholarship
devoted to drawing out the relationship. See Fitzpatrick and Darian-Smith
(1996) and Harrington and Manji (2017). For more on the dilemmas of periodiza-
tion and the assumption of disciplinary boundaries see Buck-Morss (2000).

2 The Federal Courts Act, section 2(2) is designed “to preclude judicial review
of the legislative process at large” (Mikisew 2018, para. 18).

3 At paragraph 68, Justice Hughes agrees with the respondent, however, that this
guide is a policy document that the government can change at any time and
does not have to follow in linear fashion. Therefore, “for this court to instruct
the Crown on which stages of the law-making process it must consult Aborig-
inal peoples would have the effect of constraining a process for which the
government requires flexibility to carry out its duties” (Mikisew 2014, para. 68).

4 'This suggests that planning can trigger the duty to consult and that the duty to
consult can sometimes apply to non-executive action: “This obligation has also
been applied in the context of statutory decision-makers that—while not part
of the executive—act on behalf of the Crown (Clyde River [Hamlet] v. Petroleum
Geo-Services Inc., 2017 SCC 40, [2017] 1 S.C.R. 1069, at para. 29). These cases
demonstrate that, in certain circumstances, Crown conduct may not constitute an
‘infringement’ of established s. 35 rights; however, acting unilaterally in a way that
may adversely affect such rights does not reflect well on the honour of the Crown
and may thus warrant intervention on judicial review” (Mikisew 2018, para. 25).

5 See, for example, Peter Russell’s scathing critique of the state of Canada’s dem-
ocracy in the face of an increasingly centralized and ballooned Prime Minister’s
Office (2009). Russell also writes about the unchecked governmental power
under majority governments with a strong whip system in Canada (2008).

6 Justice Major actually says at the beginning of this paragraph, “The separation of
powers is not a rigid and absolute structure” (Wells v. Newfoundland, para. 54).

7 For a historical analysis of this “shape-shifting,” see Paul McHugh and Lisa Ford’s
chapter “Settler Sovereignty and the Shapeshifting Crown,” in Between Indigenous
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and Settler Governance. They argue that the mid-nineteenth century to the early
twentieth century saw “the rise of a new jurisprudence that both subordinated the
will of the Crown to local settler legislatures and, at the same time, reasserted the
Crown’s non-justiciable prerogative power over indigenous affairs” (2012, 24).

8 Iam indebted to Emilios Christodoulidis for this formulation of “acrobatic”
(2016, 44).

9 There are many examples to provide as evidence, but one recent example is the
infringement of rights guaranteed by section 35 of the Constitution Act (1982),
articulated in Tsilhqot’in Nation v. British Columbia, in the name of the nation
so long as the government shows that “(1) it complied with its procedural duty
to consult with the right holders and accommodate the right to an appropriate
extent at the stage when infringement was contemplated; (2) the infringement is
backed by a compelling and substantial legislative objective in the public inter-
est; and (3) the benefit to the public is proportionate to any adverse effect on the
Aboriginal interest” (2014, para. 125).

10 For more on the integral connections among race, jurisdiction, and property see
Bhandar (2018), Ford (1999), Harris (1993), and Keenan (2017).

11 For more on the performative utterance of jurisdiction as law, see Cormack
(2009), Dorsett and McVeigh (2007), Matthews (2017), and Valverde (2009).

12 For more on Nancy’s concept of “jurisfiction,” see Leung (2012) and Matthews
(2017).

13 See this point made in the employment context in British Columbia Teachers’
Federation v. British Columbia 2015, para. 296.
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3 Making Terrorism

Security Practices and the Production
of Terror Activities in Canada

Yavar Hameed and Jeffrey Monaghan

It was over forty years ago when Richard Ericson published his influential
socio-legal text Making Crime, which provides a vivid account of the discre-
tionary powers of detective practices in the “making” of crime. As Ericson
suggested, “Based on the information work he has done, the detective decides
whether the case can be made into a ‘crime’; and, if he has a suspect, whether
the suspect can be made into a ‘criminal™ (1981, 7). In this chapter, we bor-
row from Ericson’s insights on the construction of punishable subjects by
analyzing the crime-making dynamics of the “war on terror” and the embed-
dedness of racialized constructions of menacing Islam in counter-terrorism
practices. Providing a socio-legal reading of how the Anti-terrorism Act
(ATA) produces a terrain of criminal liability for what are termed “terror-
ist activities,” we explore how criminal justice practices in Canada have—to
use Ericson’s insights as a framing mechanism—decided what cases can be
made into “terrorism” and, once suspects have been identified, made suspects
into “terrorists”

Socio-legal scholarship can assist in deconstructing the crime-making
dynamics that are embedded in the “war on terror” In concert with the
insights from our colleagues featured in this volume, we employ socio-legal
analysis to trace how social forces shape the contours of law; how race, coloni-
alism, and domination structure the liberal norms of “justice” In producing a
powerful social imaginary that presents the law as “neutral,” socio-legal
analysis can illustrate naturalized hierarchies of power in Western societies
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dominated by racism, sexism, the avarice of control, and the blunt hum of
accumulation. While law’s neutrality is often celebrated as a social fact in our
public imaginary, socio-legal scholarship is well suited to articulate how the
“genealogies of race and colonialism structure the epistemological and onto-
logical foundations of law” (Murdocca, Vadasaria, and Bryan, chapter 1in this
volume). In examining aspects of what has transpired over the two decades of
the “war on terror;” counter-terrorism practices in Canada should be situated
as part of what Rana describes as the “terror-industrial complex,” representing
“larger systems of structural violence that are normalized” through a net-
work of material and immaterial workings that are “interwoven in Muslim
life” (2016, 114-15). Examples of these expansive forms of violence extend
from military wars and occupations, global mass surveillance, and drone
operations abroad to a network of domestic institutions that operationalize
anti-Muslim practices that are twinned to menacing notions of Islam. Much of
the violence reproduced through these institutions—in policing, health care,
social services, detention, and deportation regimes—is structured through
neutral discourses of law, yet socio-legal theory and methods can trace how
racial underpinnings of the “war on terror” animate these practices. Exist-
ing scholarship has examined particular aspects of how the “war on terror”
produces racialized socio-cultural logics (Kundnani 2014; Nagra 2017; Puar
2007) as well as policing practices (Monaghan and Molnar 2016), and our con-
tribution here uses the examination of policing and criminal justice practices
to contend that the process of making terrorism is contingent on racialized
characterizations within contemporary counter-terrorism policing. We sug-
gest that two powerful social logics help examine how the broad contours of
police work produce what becomes labelled and prosecuted as “terrorism”:
(1) alogic of pre-emption that is focused on security actions against potential
catastrophic futures (see Zedner 2007; also McCulloch and Pickering 2009,
2013; McCulloch and Wilson 2015) and (2) a logic that exceptionalizes Islam as
an existential threat to Canadian society. As both these logics are knowledge
practices grounded on speculative imaginings that produce the objects they
aim to govern, they translate widely ranging incidents or events through a
police-curated prism of the “war on terror” to make these instances legible
as terrorism.

In this chapter, we examine some higher-profile terrorism cases, including
the John Nuttall and Amanda Korody trial, the Aaron Driver case, and ele-
ments of the “Toronto 18” plot. Using a socio-legal analysis of case judgments,
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media coverage, and contemporary legal scholarship, we focus on two
fields of practice: first, how pre-emptive police work and especially police
communications practices are constitutive of the spectacular character of
(Islamic) terrorism cases; and second, how pre-emptive policing is trans-
lated into sentencing practices. Following Ericson’s conclusions on police
discretion—that “[the police] believe the ends justify the means, and their
practices reflect this belief”—we show how pre-emptive police work pro-
duces terrorism cases as a special type of criminality, where terrorists are
deserving of the exceptionalisms that animate the contemporary practices
of making terrorism (1981, 7).

“Terrorism Activities” and the Making of Terrorism

Offences related to “terrorist activities” are a new area of criminal liability in
Canada. Before the 2001 ATA, terrorism was addressed through traditional
common law approaches dealing with issues of violence or criminal conspir-
acies. Under the ATA, “terrorist activities” include acts done for political,
religious, or ideological gain with the intention of intimidating the public as
well as providing a governmental process for labelling terrorist groups. Par-
liament and the courts have placed various provisos on the use (or potential
use) of violence as well as some caveats regarding protesting that aim to craft
the specific applicability of what constitutes terrorist activities. Moreover, the
ATA itemizes a number of specific Criminal Code infractions through sub-
sections that list various specific activities such as participation in a terror
group, financing, support, and so on.

Though the content of the ATA in 2001 and amendments to it in 2015
(commonly known as Bill C-51) addressed specific acts of violence (in the
United States, the attacks in New York and Washington in 2001, and in Can-
ada, the attack at parliament in October 2014), the aims of the ATA are far
broader. As described by one of the ATAs advocates, former Liberal justice
minister Irwin Cotler, “One of the raisons detre for the Bill—having regard
to the character of the transnational terrorist, existential threat—is organized
around a culture of prevention and pre-emption, as distinct from reactive
‘after the fact’ law enforcement” (2001, 118). As Ericson (2007) has noted, it is
precisely the need to move from a traditional “post-crime” logic toward what
scholars have described as a “pre-crime” logic that defines the reorientation
of security governance practices in the “war on terror” Given that Canada
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has little experience with terrorist events, the applicability of ATA powers and
charges was immediately directed toward future threats and risks. In parallel
with Ericson’s description of ways in which risk-thinking has led to “treating
every imaginable source of harm as a crime” (2007, 1), the ATA has functioned
to translate the fear of terrorism into preventative and pre-emptive practices
against future terrorists. Yet despite all these efforts to demarcate a speci-
fied juridical field of “terrorism,” we suggest it is important to examine what
activities have been demarcated as “terrorist” and who have been deemed as
“terrorists” In doing so, we underline that the practices of “terrorism” are
almost exclusively centred around Islam.

As a general characterization of ATA cases targeting Muslims, we under-
line four important, shared characteristics that shape what gets made into
terrorism. First is the centering of Islam as the pre-eminent source of political
violence in Canada. Examining ATA cases from 2004 (Khawaja) to June 2021,
there have been sixty-six individuals charged with terrorism offences.’ Of these
cases, only thirteen have been against non-Muslims. Many of the hoax char-
ges have been for low-level incidents (e.g., hoaxes, disruptions by left-wing
activists), while two cases have been far-right instances of political violence.
Both these far-right prosecutions have arisen subsequent to concerted public
advocacy demanding that more visible far-right actors be prosecuted as—and
made into—terrorists, particularly given the penchant of the Canadian sec-
urity establishment to characterize far-right violence as a public order issue
rather than terrorism. While we do not support the expansion of ATA secur-
itization, the more recent turn toward prosecuting far-right actors evinces
the terror-making powers of both police and prosecutors to transform inci-
dents into terrorism but, more significantly, does not correct a fundamentally
skewed legacy of ATA prosecutions targeting Muslims. This is particularly
noteworthy given that white supremacist, misogynistic, and colonial violence
are long-standing forms of political violence in Canada with no track record
of being made into terrorism. Typically, attacks against Muslims, Jews, women,
trans and queer communities, and racialized and Indigenous communities get
classified as “hate crimes” (if they get prosecuted at all). And notwithstanding
the recent inclusion of non-Muslim violence into ATA prosecutions, an over-
whelming fifty-three of sixty-six ATA prosecutions have targeted Muslims who
are alleged to have some connection with jihadist terrorism.

Stemming from this first characteristic, a second expression of the distinct
place of terrorism embedded within the Canadian justice system is the reliance
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on a highly spectacular and punitive response to the events and people (pre-
dominately Muslims) classified as terrorists. Unlike hate crimes prosecuted
as a result of political violence from the right-wing actors, ATA trials have
significantly higher penalties. Elsewhere, one of us has characterized this
as a form of “terror carceralism” (Monaghan 2013) where the geopolitics of
the “war on terror” is meted out against individuals deemed as terrorists
in a highly punitive and spectacular form. Yet even with lower-level cases,
the stigma produced by the highly mediatized charges and arrests—even for
individuals who have been acquitted—is a long-lasting and punitive effect of
counter-terrorism policing and communication powers (Monaghan 2020).

A third characteristic is the aspirational forms of the ATA cases. Only two
of the ATA cases involving Muslims are based on physical acts of violence
against civilians, one accused having been deemed not criminally responsible
(NCR) and another with significant mental health issues but not deemed
NCR by the courts. With the exception of more recent terrorism travel char-
ges, the majority of the “terrorist activities” prosecuted in Canada have been
aspirational and far-fetched plots. Most of the cases involve unreachable
conspiracies under the scrutiny of police infiltrators. In many of the cases,
particularly the “Toronto 18” and Nuttall/Korody cells, the plotters were
delusional (and somewhat tragic) figures. These aspirational factors are also
reflected in the fourth characteristic of the terrorism cases in Canada, which
is that they are almost exclusively products of preventative governance. As
events that are crimes based on future, aspirational actions, these cases all
provide excellent examples of what scholars have described as a logic of
“pre-crime” (Zedner 2007; see also McCulloch and Pickering 2009, 2013;
McCulloch and Wilson 2015). As pre-emptive practices, pre-crime policing
has significant impacts on the traditional post-crime procedural standards
of criminal justice agencies.

McCulloch and Pickering warn that the shift from “post-crime” criminal
justice to “pre-crime” national security practices demonstrates an “anticipa-
tory logic [that] is the antithesis of the temporally linear post-crime criminal
justice process” (2009, 632). Ericson describes these security practices as
forms of “counter laws” or “laws against law” because they “erode or eliminate
traditional principles, standards and procedures of criminal law that get in the
way of pre-empting imagined sources of harm” (2007, 57). We contend that
terrorism charges do not only arise from imagined sources of harm (poten-
tial future violence defined as terrorism) but the particular imagining of the
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identities of those associated with imagined harms. In practice, the making
of terrorism involves both the creation of the legal-juridical category of “ter-
rorism” and the imagining of who is a “terrorist”

While socio-legal scholarship calls attention to the forces that shape
these legal practices, we underline how pre-emption and caricatures of Islam
are shaped by the practices of police work. As Ericson and Haggerty (1997)
have argued, police are increasingly “knowledge workers” who act as the pri-
mary conduit to communicate “risks” to the public. Risk communication
practices, as Ericson and Haggerty explain, privilege police accounts of crime,
risk, and insecurity as an organizing mechanism in contemporary society. Far
from objective, Ericson (2007) has underlined that police communications
are central in the prioritization of public knowledge and action about crime,
particularly about security and terrorism. Police communications work is
especially powerful in the “war on terror,” where these practices of mak-
ing terrorism are fundamentally racialized and characterizable by the four
above-mentioned characteristics. Extending these insights on how police
communications constitute and shape the social world, we detail how con-
temporary communications practices are highly spectacular and deeply
influential in producing terrorism. Police work has embedded racialized and
pre-emptive logics into the very conceptualization and application of terror-
ism charges. After detailing prominent examples of police work as making
terrorism, we link these terror-making practices of policing to the sentencing
practices. Doing so demonstrates how the police communications of terror-
ism are embedded in the broader criminal justice system.

Communication Practices: Terror Spectacles as
Policing Strategy

We define communication practices as strategic discursive enactments by
policing and security actors that attempt to frame what cases can be made
into “terrorism” and, once suspects have been identified, who can be made into
“terrorists.” Equally influenced by securitization theory that shows how speech
acts securitize social and political domains, we highlight how communica-
tion practices are deployed by state actors as strategic devices that advance
a police narrative of events. These communication practices make terrorism
and terrorists and enact a legitimizing narrative for greater police and sur-
veillance powers against Muslim terrorists while producing narratives that
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shape criminal proceedings against “terrorists.” By performing these practi-
ces, we suggest that the use of communications strategies designed to appeal
to the imagination and vulnerability of society is an important component
of what Kellner (2003) refers to as the “spectacle of terror” Kellner’s analy-
sis, which considers the way in which the rhetoric of state discourse under
George W. Bush was amplified through popular US media culture in the
wake of the 9/11 terror attacks, identified the role of a “media spectacle” as
an instrument of propagating a Manichean binary of a “clash of civilizations”
(2003). Within this media spectacle, a probing and contextual consideration
of the background and motivation of a suspect is supplanted by a focus on the
media-generated representations of the terrorist subject and the speculative
horrors of the aspirational crime. The origins, criminal history, and social
influences of the suspect are set aside under a narrative that is left vague and
unchallenged. As Kinsman, Buse, and Steedman describe it, the discourse
of national security is thus used as a “cutting out device” (2000, 283-84) to
abstract the suspect from more complex social dynamics by sensationalizing
the spectacularity of the crime and characterizing it as an attack on collective
moral values (see also Kinsman and Gentile 2010). The effectiveness of the
“terror spectacle” as a strategy thus rests upon the impact of the images that
it captures and its deliberate omission of the facts surrounding the crime
and its investigation. Below we highlight two prominent cases, that of
Nuttall and Korody and Aaron Driver, to demonstrate how policing and police
communications practices make terrorism, through their narration of excep-

tional terrorism subjects, deserving of exceptional pre-emptive action.

Manufacturing of Terror: The Case of Nuttall and Korody

John Nuttall and Amanda Korody were arrested on Canada Day (1 July)
2013 on terrorism charges related to a deadly plot to detonate improvised
explosive devices on the grounds of the British Columbia Legislature. On
2 July 2013, the Royal Canadian Mounted Police (RCMP) held a national
press conference that explained the arrest and provided details of the chilling
plot. The press conference, which took place less than three months follow-
ing the Boston Marathon bombings, was replete with colour photographs of
seized items with evidence labels, including pressure cookers, rusted nails,
and explosive substances. Though the RCMP underlined that there was no
international connection to the conspiracy, the two accused were presented as
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being self-radicalized and inspired by Al Qaeda ideology (despite the RCMP
emphasizing that they were not members of the organization). No details were
provided about the personal background or history of the suspects or the con-
text of the plot. Instead, the RCMP depicted a chilling image to the national
media that conveyed a plot that had more potentially horrific consequences
than the Boston bombing. According to the well-crafted narrative of the press
conference, the plot was averted by effective police action and intelligence.
Importantly, the RCMP made no mention of their use of the controversial
Mr. Big-style undercover tactic (Keenan and Brockman 2010) or their role in
educating, guiding, and convincing the two suspects of the necessity for as
well as the time, place, and manner of staging a terrorist act. Because there
was no explanation provided as to how the self-radicalization of the accused
occurred or why they chose to proceed in the manner that they did, the only
measure of protection in the face of inexplicable radical violence was strong
police work and intelligence.

The police communications practice of holding press conferences to pub-
licly explain the facts of an arrest is not a standard occurrence, but rather, it
is a specifically coordinated and chosen event. Although rare, the staging of
national press conferences is based on the anticipated political and public
significance of an arrest as a culmination of a police operation and involves
the discretionary release of otherwise confidential information. The decision
to prioritize certain policing operations in the arena of national security is
consistent with the decades-old practices associated with the subjective defin-
itions of security (Kinsman, Buse, and Steedman 2000). Integral to this brand
of policing is a blurring of the line between secret intelligence investigation
and normal police investigation as a response to crime. Although historic-
ally, the deployment of state resources in support of intelligence investigation
has enjoyed a special privilege and constant political currency without the
need for public accountability and transparency, the construction of terrorist
crimes has prompted an increased and deliberate effort by the state to justify
the expansion of police powers to meet the perception of a new breed of crime.

Unlike the ex post facto media manipulation of critical discussion fol-
lowing a spectacular crime that has occurred, the communication of
an aspirational or future criminal act requires an imagined conclusion.
Indeed, in the case of Nuttall and Korody, part of the catastrophic portrait
of the imagined crime rests upon the very real and gruesome reality of the
Boston Marathon bombing. Photos of pressure cookers and rusted nails are,
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in themselves, not sinister—unless one extrapolates to imagine the dam-
age that they could inflict upon innocent civilians. Likewise, the timing of
the Nuttall and Korody attack is easily understood as constituting an arche-
typally “anti-Canadian” act in its anticipated plot, which was allegedly
designed to be unleashed at the provincial legislature on Canada Day.
However, the narrative that was drawn from these fragments at the RCMP
press conference was grossly misleading. Not because the suspects were not
involved in a plot to detonate improvised explosives in a public space on a
national holiday, but because the nature of the criminal conduct, its urgency,
manner of execution, timing, and setting were determined not by the accused
themselves but by the police.

On 2 June 2015, almost two years after their arrest, Nuttall and Korody
were convicted by a jury before the Supreme Court of British Columbia on two
counts of terrorism-related offences for conspiracy to murder in association
with a terrorist organization and possession of explosive substances with the
intent to endanger life. Significantly, the terrorist organization responsible for
the conspiracy was not Al Qaeda but the accused themselves. Their lawyers
went on to raise a defence based on abuse of process by the Crown, also citing
a violation of religious freedom of the accused and claiming that the police
went too far in manufacturing the crime—that is, a defence of entrapment.
On 29 July 2016, the defence of entrapment was founded for the first time in a
Canadian terrorism case by the ruling of Madam Justice Bruce, which found
that the RCMP had indeed manufactured the crime. In deciding to halt the
prosecution of the charges, the presiding judge noted,

There are no remedies less drastic than a stay of proceedings that will
address the abuse of process. The spectre of the defendants serving a
life sentence for a crime that the police manufactured by exploiting
their vulnerabilities, by instilling fear that they would be killed

if they backed out, and by quashing all doubts they had in the
religious justifications for the crime, is offensive to our concept of
fundamental justice. Simply put, the world has enough terrorists. We
do not need the police to create more out of marginalized people who
have neither the capacity nor sufficient motivation to do it themselves.
(R. v. Nuttall 2016, para. 836)

The judge’s ruling found that the RCMP exploited a vulnerable and mar-

ginalized couple who lacked the prerequisites to carry out a terrorist offence,
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resulting in the release of Nuttall and Korody after three years in custody. Yet
the couple was dramatically rearrested by the police hours after their release
on a terrorism peace bond. Rather than proceeding with hearing the peace
bond application against the couple in July 2016, it was deferred by a provincial
court judge pending a Crown appeal of the ruling that stayed their conviction.
The Crown appeal was dismissed and the stay against conviction was upheld
in December 2018, prompting the RCMP to withdraw peace bond proceedings
against Nuttall and Korody.

However, this case has also left a gray cloud over the police. That the police
now have a judicial record of manufacturing terror crime marks the worst pos-
sible critique for police terror investigations and serious confidence in public
messaging relating to the urgency of anti-terror policing. Considering the
2 July 2013 press conference in retrospect, the RCMP did not lie to the media
in suggesting that there was no international conspiracy and in identifying
this attempted bombing as being “inspired” by Al Qaeda’s ideology. How-
ever, the police communications failed to reveal anything about the social
context of the accused—facts that would have played very badly for law
enforcement in the media spectacle. These facts include (1) that the accused
were unemployed methadone addicts who passed their time mainly by
playing video games; (2) that there were serious and acknowledged issues
relating to their mental health; (3) that the RCMP had used an undercover
officer claiming to be affiliated with Al Qaeda as part of a five-month under-
cover operation, “Project Souvenir,” to win the couple’s trust, isolate them
from their social circle, and coerce them into a plot to manufacture explosive
devices for fear of being killed by Al Qaeda; (4) that the RCMP strongly urged
the couple to adopt the Canada Day pressure-cooker plot as the most viable
terrorist plot to pursue; (5) that the RCMP paid for the couple to attend a
retreat to plan their crime but that the couple was unable to produce a viable
plan without assistance, feedback, and coercive force applied by the RCMP;
(6) that despite Nuttall’s radical views, he did not have the ability, capacity, or
penchant for violent activity nor the knowledge to create or conduct a violent
terrorist plot; and (7) that the urgency and timing of the couple’s plot to place
improvised explosive devices on the grounds of the Victoria Legislature on
Canada Day was the idea of the RCMP.

Based on what transpired at the 2 July 2013 press conference, it is evident
that tightly presented media spectacles can unravel in the process of rigorous
defence scrutiny and requisite obligations of disclosure on the part of the
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Crown. Yet far before an incident goes before a court, policing and secur-
ity agencies rely on communications practices to project an image of terror
crime that pre-empts and shapes the public’s opinion of the event. In using
communications practices as a means of manufacturing terror spectacles, this
approach is marshalled by claims of defending public safety by only revealing
information that is for the good of the public.

Communications practices that seek to selectively present and omit details
of alleged terrorism offences are not exclusive to the Nuttall and Korody case
but have become an intrinsic aspect of the policing practices in the “war on
terror” Police-choreographed communication practices deliberately control
the flow of information through the media as a tool for influencing popu-
lar culture in favour of a strong social response toward fighting aspirational
terror crimes. These practices have been evident throughout terrorism cases
in shaping the public imaginary about diabolical Muslim terrorism, from
Khawaja and his “hifi digi monster” to the case of the Toronto 18 (which we
discuss below). Moreover, the sophistication of these communication practi-
ces appeared to be accelerated and amplified in the Nuttall and Korody case,
as well as the case of Aaron Driver. It is thus instructive to consider the police
communications strategies in relation to recent counter-terrorism events and
their correlation with the legislative process. Here, we look at the Driver case
and its relation to debates around the new ATA passed as Bill C-51.

Terror Spectacles and Selective Narrative: The Case of Aaron Driver

Aaron Driver was shot and killed by the RCMP outside of his home in Strath-
roy, Ontario, on 10 August 2016. Driver was identified as the subject in a
martyrdom video, and a police tactical team surrounded his residence. Police
intervention took place when Driver got into a taxi carrying a backpack that
was suspected (correctly) to contain an explosive device. Driver proceeded to
detonate the device on his person, which malfunctioned, instead releasing a
cloud of white smoke. Wounded, Driver exited the vehicle, then police officers
repeatedly shot and killed him.

In a unique performance of the terror spectacle, the RCMP coordinated
a national news conference within twelve hours of Driver’s death to screen a
martyrdom video, reportedly received from the US Federal Bureau of Investi-
gation (FBI), replete with a prepared press briefing. In the context of terrorism

cases where disclosure of the source of international intelligence received by
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foreign agencies is subject to the most stringent legal protection and requires
reciprocal diplomatic authorization for release, the video obtained through
international intelligence-sharing was approved by US and Canadian gov-
ernments to be strategically aired and served as the centrepiece of the Driver
narrative. During the press conference, no details were released regarding
the scope and nature of the national security investigation against Driver,
dubbed “Project Sumo,” apart from the fact that the investigation involved
surveillance of Driver prior to his arrest under the terms of a terrorism peace
bond. Additionally, no indication was given regarding the fact that a local
London, Ontario, mosque was providing updates to the police on Driver and
his views. Although the Canadian Security Intelligence Service (CSIS) was
involved in Driver’s file, no details have been provided regarding whether
CSIS was involved in surveillance efforts that targeted him. And, no indication
was given about the last RCMP meeting with Driver, whether he possessed
a cell phone, how he had acquired a computer, and how he had managed to
acquire components to build an explosive device.

The press conference and related information released by policing agen-
cies have maintained significant gaps in explaining a chain of failures and
inconsistencies in the management of the Driver case. A lack of explanation
is particularly noteworthy given that Driver was detained under the terrorism
peace bond provision of the Criminal Code, then released in February 2016
after agreeing to a series of onerous monitoring conditions and stipulations
that prohibited him from using the internet or possessing a computer, laptop,
or other device and banned his access to explosive materials. In providing
only enough information to nourish and sustain the image of Driver as an
ISIS-supporting monster, the media spectacle thrives on innuendo. Here,
omitted and selectively controlled information operates to centre only the
spectacular image of Driver and decentre the activities or inactivity of poli-
cing agencies. Within this vacuum of information, the RCMP maintains an
implausible—if not worrying—position that between February and August
2016, Driver was not under surveillance. Although Driver’s terms of release
from prison required him to check in with the RCMP twice a month, senior
RCMP officials emphatically repeated to the national media on 11 August
2016 that Driver was not under surveillance. The public has been left to
conclude that there was no intelligence monitoring whatsoever to ensure
that he was complying with ongoing conditions that he not have access to a
computer, laptop, mobile device, explosives, or bomb-making components.
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In the absence of any criminal proceedings, disclosure, or adversarial
process to reveal the underpinnings of the police investigation into Driver’s
activities, we are left with a vacuum that has been filled by a selective nar-
rative constructed by the police. This narrative suggests the need for more
invasive policing powers to assist a worthy and highly vigilant struggle against
a pervasive and uncontrolled phenomenon of Islamic terrorism. The police
construction of Driver’s crime also has profound implications for future poli-
cing efforts encouraging social expectations of permissiveness and supporting
the pre-crime necessity of neutralizing the perceived Muslim purveyor of
terrorist threats.

As particular ways of producing terrorism, communication strategies
function on several levels. The RCMP press conferences from the Nuttall/
Korody and Driver cases are ideal examples of “cutting out devices” that
simultaneously enact characterizations of terror monsters versus heroic police
agents. During the Driver press conference, one journalist referred to the
RCMP response to apprehend Driver as “a race against time” (MacCharles
and Ballingall 2016), language that was adopted by the police, emphasizing
the importance of maximizing the reach and efficiency of counter-terrorism
policing powers. These communications reproduce what Aistrope calls the
Muslim paranoia narrative: a deeply embedded system of representations that
suggests young Muslims are both risky and at risk because of their susceptibil-
ity to a “paranoid and conspiracy-riven worldview, which is thought to thrive
in alienated and disempowered communities” (2016, 183). As communica-
tions practices, the selective characterization of Muslim terrorists serves to
reinforce augmented policing powers and foment a public desire to extend the
“war on terror.”* Yet these practices should also be understood as communica-
tive strategies employed by policing and security agencies that are part of an
ongoing, elite dialogue between law enforcement and the public. Considered
communications practices, these police-controlled interventions are stra-
tegic interventions to shape the public’s conceptions—and imaginations—of
imminent Muslim terrorists. This dynamic was most evident during the
rollout of the 2015 amendments to the ATA under Bill C-51, where the over-
whelming weight of legal scholarship and analysis in response were squarely
against both the necessity and legality of the proposed amendments.

Importantly, Bill C-51 was introduced following the 22 October 2014 attack
in Ottawa by Michael Zehaf-Bibeau, and the parliamentary debates on C-51
were punctuated by the dramatic showing of Zehaf-Bibeau’s martyrdom
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video. Although the shooting was quickly labelled as terrorism and used to
justify the tougher security measures contained in the new ATA, the details of
the video purporting to show the motivation and allegiance of the suspected
shooter to ISIS was shown for the first time by the RCMP commissioner
almost five months later, on 6 March 2015. At public deliberations before the
Public Safety Committee reviewing Bill C-51, the occasion provided a highly
dramatic—almost cinematic—revealing of the martyrdom video. In a national
mediascape saturated with weeks of celebrating the heroism of the police and
military in the wake of the attacks, the imagery of the now-dead Michael
Zehaf-Bibeau pledging allegiance to ISIS was an archetype representation
of the Islamic terrorist. From a strategically crafted backstage, the video was
instrumentalized to support the enhancement of police powers in Bill C-51.
Yet none of the amendments proposed by Bill C-51, according to then prime
minister Harper, would impact or change the outcome of the Parliament Hill
shooting. Nonetheless, the odious terror spectacle delivered with cinematic
flare held important strategic significance. In his submission to the Public
Safety Committee, Commissioner Paulson of the RCMP made a case for
stronger measures to respond to terrorism crimes, including the adoption of
lower thresholds to pursue terrorism peace bonds, which were adopted by the
committee and included in the changes to the ATA. In a similar vein, the well-
curated images of the Driver press conference diverted attention from police
incompetence by alluding to broader debates on the need for more powers
against encrypted telecommunications (Monaghan 2020). Such efforts shape
public perceptions of imperfect policing strategies by suggesting the need for
a more robust enabling environment for the proliferation of anti-terrorism
powers. However, public opinion does not create terror crime in practice. The
imagining of the perfect terrorist crime through selectively planned state com-
munication strategies acts both as an expedient and necessary character foil
that justifies a pre-existing political imperative for constructing better policing
and legislative responses to terrorism crimes while facilitating the hegem-
onic and mutually reinforcing dialogue that defines terrorist crime in order
to police it. As we further elaborate below, the police communications prac-
tices that make terrorism are instrumental in framing the criminalization
practices that target specific individuals. By examining sentencing practices,
we trace how courts reproduce logics of racialization and pre-emption against
particular subjects who embody terrorism as an exceptional crime.
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Making Terrorism: Sentencing Practices

With an increase in terrorism trials in Western countries, scholars have begun
to detail sentencing practices associated with the “war on terror” (Aaron-
son 2013; de Goede, Simon, and Hoijtink 2014; de Goede and de Graaf 2013;
van der Heide and Geenen 2015). De Goede and de Graaf have sketched
how “the terrorist trial [is] a performative space where potential future ter-
ror is imagined, invoked, contested, and made real, in the proceedings and
verdict, as well as through its wider media and societal echoes” (2013, 314).
Underneath the imagination of future violence, what Chesney has called
“anticipatory prosecution” (2007, 425), these trials focus on broader collec-
tions of rumours, statements, or musings captured by covert surveillance,
associations, and aspirational plans. Cataloguing trials in the United States,
Aaronson notes that of 508 cases from 2001 to August 2011, he “could count on
one hand the number of actual terrorists . .. who posed a direct and immediate
threat to the United States” (2013, 15). As authorities have aimed to infiltrate
and disrupt potential terrorism plans at the earliest possible stages, all innu-
endos have become composites in the motives for an attack—with limited
connection to the viability of such plots to become materialized. A divorce
between aspirations and realizations was a key component of the Nuttall and
Korody acquittals discussed earlier. Canadian courts, however, have accepted
the anticipatory imaginings of terrorist violence in several other terrorism
trials. We contend that these trials have been framed through police com-
munications strategies that project the aspiring terrorists as highly organized,
fanatical Muslims operating at the behest of a broader jihadist conspiracy that
must be pre-empted before enacting unthinkable violence. To illustrate how
racialized formations of the “war on terror” provide an exceptionalized treat-
ment of future Islamic violence, we contract two case studies: the sentencing
of Glen Gieschen and that of Toronto 18-member Saad Khalid.

Although little has been reported or written about Gieschen, he is among
the most organized and well-trained would-be terrorists of the past two dec-
ades, though the case is less publicized than that of Corey Hurren (but highly
similar). Gieschen was a member of the Canadian Armed Forces from 2008
to 2011 who then went on long-term disability (Slade 2014). Angered over
compensation claims with Veterans Affairs Canada (VAC) regarding health
care costs, he constructed a plan to attack a VAC office on the seventh floor
of a downtown Calgary office tower. His plot was discovered after his wife,
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fearing he was suicidal, called the police. When the RCMP located Gieschen,
he was sleeping in a utility shed, dressed in camo, with a .40 calibre semi-
automatic handgun (ibid.). The RCMP found a significant cache of restricted
combat weapons, explosives, and prohibited devices, including a .308 cali-
bre semi-automatic rifle, body armour, several loaded magazines, a ballistic
range-finder scope for shooting long distances, a laser sight for shooting at
close range, night-vision binoculars, smoke grenades, one thousand rounds
of ammunition, and components from which he would be able to construct
fifteen metal pipe bombs as well as a potentially lethal chemical bomb (Grave-
land 2015a; Slade 2014). The cache of weaponry found under Gieschen’s
control easily eclipsed arms found in any other cases where individuals have
been charged under the ATA in Canada. Moreover, evidence that was found
included detailed plans of the office building and elaborate reconnaissance
videos and photographs. Gieschen’s attack was laid out, step by step, in a
written plan on his laptop that included killing guards, setting off explosives
and chemical bombs, stealing computer data, and escaping via a train yard
where he would use explosives to rupture chemical-carrying rail cars, set-off
an adjacent gas line, and rupture a gas pump station (Slade 2014). Reports
underlined that Gieschen was upset with the VAC over his claim that he
developed multiple sclerosis because of a flu shot while in the military.

Our purpose is not to call for more punitive measures toward Mr. Gieschen
but to highlight disparities in treatment between those who have been made
into terrorists and those, like Mr. Gieschen, who escape the terrorism-making
practices of the police and security establishment. Gieschen’s trial illustrated
that his aspirational and sophisticated plans, his military training, and his pos-
session of high-powered weaponry and explosives all pointed toward a clearer
potential for carrying out political violence. Yet the trial proceedings against
Gieschen are fundamentally different from what we detail against Khalid and
others charged under the ATA. For example, despite the plans, weaponry,
and motives, Gieschen was not charged with ATA terrorism offences. He
was never labelled as a potential terrorist by police, and there were no press
conferences, no national media attention, and no police representations to
parliament demanding more tools and resources. During the trial, Gieschen
was similarly never labelled a potential terrorist by the Crown. Despite his
willingness to engage in political violence, the Crown did not make Gieschen
a terrorist, demonstrating a lenience toward him not evident in other trials
against would-be terrorists.
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Lenience and compassion toward Gieschen were particularly evident in
his sentencing. Not contesting the details of his plan or his political motives,
Gieschen pled guilty to three charges: possession of a firearm, possession of
a prohibited weapon, and possession of a weapon. Four other weapons and
explosives charges were dropped. Unlike terrorism trial defendants who have
often received life sentences, Gieschen was only sentenced to four months,
with an eighteen-month credit for time served. No restrictions were placed
on parole eligibility, although he is subject to a lifetime firearms ban.

Despite restraining from characterizing Gieschen’s plot as terrorist vio-
lence, the court nonetheless engaged in an imaginative future that represented
it for its catastrophic potential. Justice Sean Dunning claimed, “If Mr. Gieschen
had followed through with all or part of his plan, the results would have been
catastrophic for those working in the Bashaw building and for first responders
who would have come upon a nightmare of death and destruction” (Grave-
land 2015¢). Dunning noted Gieschen’s political motivations, suggesting that
Canada is not accustomed to individuals “seeking to avenge perceived slights
to advance their political agenda” (ibid.). Adding that this was a “very ser-
ious” case that was “chilling in its meticulous planning;,” Dunning nonetheless
believed Gieschen’s remorse (ibid.). Gieschen was presented as an empathetic
figure who recognized his wrongdoings and was given a sentence at the lowest
end of the four to six years requested by the Crown.

Sympathy and lenience from the courts and the Crown were matched
in the local media coverage, which included sympathetic headlines like
“Ex-soldier Who Plotted Deadly Attack on Calgary Veterans Affairs Office
Apologizes in Court” (Martin 2015). Media emphasized Gieschen’s “emo-
tional” apology (ibid.), underlined how he was regretful for his actions, and
repeated a claim from his defence that he did not intend to carry out the plot.
In contrast to many of the ATA trials where subjects were exposed to lengthy
periods of intimate surveillance, Gieschen’s trial did not include long dissec-
tions of his motives or politics. During terrorism trials in Canada, as well as in
other jurisdictions, intensive surveillance campaigns produced large volumes
of anecdotal and inchoate evidence about the politics, character, personal
beliefs, and often odd social mannerisms of the subjects—all of which were
magnified and extensively scrutinized. This scrutiny extended not only to an
examination of potentially “radical” Islamic beliefs but also to a scrutiny of the
subjects’ social norms and identities. Not possessing a pre-crime identity that
is subject to national security surveillance, Gieschen’s motives and personal

Making Terrorism 97

https://doi.org/10.15215/aupress/9781778290022.01



character was spared the unrelenting scrutiny of constant surveillance.
Despite large volumes of evidence regarding his capabilities and motives, the
absence of intimate surveillance changes the focus of a trial setting, allowing
for more empathetic punishment. In addition to having a defendant with
an identity that solicits public sympathy—that of a damaged military
veteran—Gieschen’s treatment at trial presents a hard contrast to the treat-
ment of Saad Khalid.

Khalid was a member of the Toronto 18 plot and, at nineteen years old
at the time of his arrest, occupied a subordinate role within the cell. Receiving
extensive media coverage, in large part because of the communication prac-
tices associated with media-coordinated arrests, the Toronto 18 plot included
far-fetched ideas but limited resources and little capacity to carry out mass
explosions. Nonetheless, Khalid was arrested when trying to purchase the
ammonium nitrate needed for their ambitious idea of building three one-
tonne explosives. Unlike Gieschen, the Toronto 18 had no military training
or access to sophisticated arms and explosives and only sought them once
they were infiltrated—and somewhat encouraged—by undercover operatives.?
Not having any specific sources for acquiring materials, the plotters googled
to find providers, which led them to an RCMP gotcha site. After making
arrangements with the covert RCMP officers to purchase the fertilizer, Kha-
lid and his associate Saad Gaya put on their custom-made “Student Farmer”
T-shirts and drove a rented truck into a SWAT-style takedown that was video
recorded and released to the Canadian media. Khalid and Gaya did not
carry any weapons and did not have access to, or any specific knowledge of,
means to transform the fertilizer into explosives.

Although the courts recognized that Khalid (and Gaya) were subordinates
to the cell leaders who had specific details about the potential targets and tech-
nical details about bomb making, Khalid received no sympathy nor reduced
moral blameworthiness. The courts rejected Khalid’s attempt to reduce his
level of moral culpability based on his lack of detailed knowledge about the
plot, suggesting that “wilful blindness is the same as knowledge in the eyes
of the criminal law” (R. v. Khalid 2010, para. 3). Despite the overall lack of
operationalization of the Toronto 18’s plot, as well as Khalid’s limited know-
ledge of plot details, he was nonetheless classified as a terrorist and sentenced
under a much more punitive regime than the usual for mere explosives char-
ges. Originally sentenced to fourteen years, the Crown appealed to have the
sentence increased. On appeal, the court reasoned that the original sentence
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was gravely insufficient and raised the penalty to twenty years with an order
under S.743.6(1.2) of the Criminal Code to require half the sentence be served
before he was eligible for full parole.

In similar ways to Gieschen’s and other terrorism trials, the sentencing
relied on a speculative imagining of potential future actions. Underlining the
need to be punitive toward the imagined catastrophe, Khalid’s sentencing
decision quotes from the trial of the Toronto 18 leader, Amara (R. v. Amara
2010): “[The plot] would have caused catastrophic damage . . . killing or
causing serious injuries to people in the path of the blast waves and force”
(R. v. Khalid 2010, para. 11). However, unlike Gieschen, the speculated futures
invoked for the Toronto 18 required an imagining of the destructive capacities
of the explosive as well as an imagining that the plotters possessed a capacity
to acquire the resources needed to actualize the attack. Again, quoting from

Amara (para. 201), the court stressed,

There is no dispute that what would have occurred was multiple death
and injuries. On the timetable indicated in the facts with detonation
occurring at 9 a.m., the impact would have been magnified as workers
arrived for work. With one ton bombs at each location, the results
would have been catastrophic. What this case revealed was spine-
chilling. I agree with Mr. Lacy that the potential for loss of life existed
on a scale never before seen in Canada. It was almost unthinkable with-
out the suggestion that metal chips would be put in the bombs. Had
the plan been implemented it would have changed the lives of many, if
not all Canadians forever. (emphasis added)

The court was unequivocal: there was no dispute that Khalid represented
a materialization of a spine-chilling terrorist who is fully capable of carrying
out almost unthinkable violence on a scale never “seen” in Canada. Unlike
Gieschen, who received sympathetic understanding, Khalid was no mere
subordinate, or wayward youth, or citizen facing a difficult life or emotional
experiences. By foregrounding only the speculative and spectacular possibil-
ities of his plot, the court suggests he is nothing short of a moral monster, a
heartless terrorist that must be interpreted via the “war on terror.”

A key distinction for the construction of a terrorist is the place of Islam.
The motive for his political violence was featured prominently in the Toronto
18 trials because of the extensive surveillance campaign and the ability of police
work to frame the criminal proceedings. The court proceedings underlined
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that the roots of Khalid’s moral depravity were religious. It was framed as
Islamic terrorist violence through a lens of clashing civilizations and, more spe-
cifically, Islam’s irrational hatred of the West. In raising the length of his prison
sentence, the court repeated Khalid’s psychological assessment: “His motiva-
tion does not flow from anti-sociality, impulsivity or psychopathy, but rather
from his religious beliefs, his sympathy toward the extreme Muslim cause and
his perceived need to take steps to stand up against the Western world,
and to influence change” (R. v. Khalid 2010, para. 20). Moreover, the politics
of Muslim religiosity are framed as a distinct set of political motives—motives
that highlight Khalid’s antitheticality to Canadian identity. Invoking the soil in
a typically dramatic representation of nationhood, the court writes, “Fuelled
by his religious and ideological convictions, he was prepared to engage in
the mass murder of innocent men, women and children on Canadian soil”
(para. 35). Framed as Islam’s violent orientation against the West, Khalid’s
criminal blameworthiness is not understandable through other explanations
of crime. It can only be understood as terrorism’s irrational hatred. In con-
trast, political violence was categorized as a traditional crime in Gieschen’s
trial, where personal problems and poor decisions were at play, and therefore
humanized the plotter. Despite Khalid’s limited knowledge of the plot, his
expressions of remorse, and the plot’s general non-operationalizability, the
court suggests that Khalid’s part was not a “mere mistake” and should only
be understood as a “diabolical plot . . . fuelled by fanatical beliefs” (para. 50).
While Gieschen’s violent plot was constructed as horrendous, his remorse
was deemed authentic, and various mitigating circumstances were accepted
to lessen the punitive sanctions imposed. For Khalid and other terrorism
trial defendants, expressions of remorsefulness were rejected, and mitigating
circumstances presented to lessen their punishments were re-intercepted as
evidence of further riskiness.

In sentencing, Khalid’s treatment was thoroughly embedded in racialized

«

discourses of the “war on terror” Despite several mitigating factors, Khalid
was spared no lenience. The court listed Khalid’s mitigating circumstances,
noting that he was young, a first-time offender, had expressed remorse, had
rejected radical views, was supported by his family, and was considered to
have a high likelihood of rehabilitation. Yet all mitigating factors were rejected.
The court speculated that “youthful first offenders present as attractive recruits
to sophisticated terrorists,” and therefore the court advocated for a “more

punitive approach” against Khalid and other would-be (Muslim) terrorists
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(R. v. Khalid 2010, paras. 46—47). Sentencing terrorists, the court reasoned,
must be appreciated because “terrorism is a crime unto itself” (para. 32),
thereafter outlining how “terrorism is a unique crime and why we believe
it must be treated differently from conventional crimes” (paras. 32-34).
Despite the Crown asking for eighteen to twenty years, the court suggested
Khalid was deserving of twenty to twenty-five years (and imply he could
have received a life sentence). Taking the high end of the Crown’s request,
Khalid was sentenced to twenty years and deemed ineligible for parole until
he had served at least half his sentence. Concluding with highly moralis-
tic claims toward Islamic violence, the court stated, “Stern sentences in that
range are meant to send a clear message—those who chose to pursue deadly
terrorist activities from or in Canada will pay a very heavy price” (para. 56).
In many ways, the contrast between the Gieschen and Khalid cases are ideal
to illustrate how making terrorism is driven by crude depictions of Islam
that have endured through the “war on terror” While orientalist discourses
of irrational violence in Islam predate 9/11 (Stampnitzky 2013), the “war on
terror” has dramatically intensified how police and criminal justice systems
exceptionalize Muslims who have been framed as terrorists. Through the dif-
ferential treatment in the cases of Khalid and Gieschen, one man is made into
aremorseless and irredeemable terrorist, while the other is viewed as a sympa-
thetic and wayward Canadian. In other words, it is not the actions themselves
but how the individuals are reconstructed through associations, identities,
and political categories—a reconstitutive imaginary that accords (or does not)
with the prefabricated identities of terrorism and the terrorists of the “war
on terror.

As the case studies of Khalid and Gieschen demonstrate, a focus on senten-
cing practices is important for tracing how police practices and the criminal
justice system engage in making terrorism. Ericson (1981) noted that poli-
cing practices represent a central function in making terrorism, and yet we
also wish to highlight how socio-legal analysis can shed light on the broader
imaginaries of race and how pre-emption can shape what (and who) gets
made into terrorism (and terrorists). Furthermore, an analysis of senten-
cing practices is revealing of how we make terrorism precisely because of the
idealized role of sentencing within the criminal justice system. The general
characterization of sentencing is that it operates as an objective, disembodied
process based on the weighing of risks and mitigations as well as a careful
assessment of the facts. Yet the speculative character and normative discourses
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that are common in terrorism trials lay bare how the normative environment
produced in the “war on terror” functions as a racialized system where “ter-
rorism” is almost exclusively applied to Muslims with extreme punitiveness
and police-mediated fanfare.

Discussion and Conclusion(s)

In this chapter, we selected case studies to illustrate how police communica-
tion and sentencing practices are performed to decide what activities can be
made into “terrorism” and what individuals are made into “terrorists” The
case studies are illustrative of the racialized character of terror-making and
the pre-emptive policing practices of the “war on terror” Using a socio-legal
analysis that emphasizes how race, religion, and police practices shape the
character of criminalization, we stress that these examples are not outliers
but emblematic of the racialized construct of terrorism in the “war on ter-
ror” Terrorism cases almost exclusively abide by the characteristics that we
detailed at the outset of the chapter—they almost exclusively target Muslims,
they exhibit a highly punitive and spectacular dimension, and they address
almost exclusive “aspirational” plots where the security practices themselves
are embedded in logics of pre-emptive governance.

Securitization practices continue their expansion, now entering a third
decade of the “war on terror” A notable area of expansion has been the inclu-
sion of far-right violence into the counter-terrorism efforts by the policing and
security establishment. However, while some efforts are harnessed to expand
the reach of security powers toward non-Muslim entities, the vast major-
ity of counter-terrorism resources remain directed toward Muslims. More
importantly, the deeply embedded anti-Muslim racism within the security
establishment will not be ameliorated by expanding security and policing
efforts. While addressing that forms of violence and harm are of the utmost
importance, there remains a broad array of tools to govern social harms that
are far more effective than punitive policing and, at the same time, do not risk
rationalizing increasingly illiberal surveillance and social control powers that
have become central mechanisms of national security policing.

And yet with the expansion of security governance practices and resour-
ces, there have been no efforts to expand—Ilet alone maintain—democratic
oversight or accountability of policing and security agencies. In fact, we con-
tend that systems of oversight in the Canadian context have dramatically
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withered under the intense proliferation of security governance practices.
Outside of costly and largely ineffective litigations, accountability systems are
virtually non-existent. While the formal processes of oversight accountability
have been left to degrade, we contend that the normalization of pre-emptive
practices presents an even more ominous threat to liberal standards of dem-
ocracy. As security practices become increasingly routinized, their abilities to
self-rationalize and self-proliferate outside any domain of the social become
further entrenched. Moreover, as we have demonstrated with police com-
munication and sentencing practices, these efforts to produce terrorism are
deeply political. Although policing and security agencies often represent
themselves as neutral or apolitical, these practices inscribe a politics onto
the world—a politics that amplifies and spreads the pre-crime imaginary
onto the world. As Huysmans notes, “Security is a political practice by virtue
of always bringing into play and being connected to certain conceptions of
politics” (2014, 13). As a technique of security, the production of terrorists and
terrorism is a specific technique of governance that cannot be separated from
the “war on terror” It is also a politics that is revealing itself as fundamentally
racialized and discriminatory. In constructing certain crimes as “terrorism”
or individuals as “terrorists,” the politics of the “war on terror” are played out
on specific denizens. As security governance continues to embed pre-crime
imaginaries into an expanding range of social practices, the likelihood of those
agencies becoming unbound from democratic or moral anchors increases.
Likewise, the probability that the rights of vulnerable or racialized commun-
ities become liminal or suspendable increases.

Notes

1 'This figure is our calculation based on triangulating case records, media
accounts, and government sources.

2 On 16 August 2016, five days following the national media conference, the Can-
adian Association of Chiefs of Police passed a resolution calling for suspects to
hand over digital passwords during a police investigation.

3 Toronto 18 defendants attempted an entrapment defence but were unsuccessful
(see R. v. Ahmad 2009).
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4 Law, Gendered Violence,
and Justice

Critically Engaging #MeToo

Emily Lockhart, Katrin Roots, and Heather Tasker

Law’s engagement with sexual violence has been a topic of debate, critique,
and advocacy for over five decades, with efforts largely focused on secur-
ing arrests and convictions against perpetrators. What has been asked more
recently are questions around what acts are positioned as sexual harms,
which of these harms are legible to the law, and who has to perpetrate and
be victimized by this violence for the law to be propelled to act (see Coss-
man 2021; Hannem and Schneider 2022). #MeToo has drawn attention to
abuses and harms that have previously been ignored or failed to spark action.
In demanding attention from legal actors and the general public, feminists
working to advance the politics of the #MeToo movement have helped secure
arrests, trials, and convictions of celebrities long accused of sexual violence
and harassment and have positioned gendered abuse as an issue central to
social justice advancements.

The achievements of #MeToo have not gone unchallenged, nor have they
resulted in unequivocal social good. While celebrity cases draw attention and
demand media coverage, a myriad of other modes of violence continue to be
unseen by and remain unintelligible to the law. In this chapter, we examine
the evolution and impact of #MeToo and the ways the movement reiterates
both earlier feminist activism and critiques of alignment with formal law. We
argue that #MeToo, while commendable and necessary, at times contributes
to both neoliberal and carceral feminist frameworks. In effect, the #MeToo
movement has not meaningfully challenged the structural and economic
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conditions that give rise to gendered violence in the first place. Our goal here
is not to undermine the strides that have been made by the #MeToo move-
ment in drawing much needed attention to the issue of sexual violence and in
starting the process of addressing, at least in policy, some issues that urgently
need to be addressed. Instead, our aim is to encourage change that has sys-
temic impacts rather than only technical developments and the transitory
satisfaction of celebrity accountability. We demonstrate how the contempor-
ary #MeToo movement and the resulting legal responses to sexual violence
and abuse show similarities to earlier feminist efforts to engage the law in
response to gender-based violence. Through this historicization, we draw out
the processes that make law’s recession and active occlusion of some violent
acts possible and examine the means through which these are invisibilized
as acts of violence by law.

This chapter uncovers the discursive and ideological overlap between
second-wave feminist activism and the current #MeToo movement. We begin
by describing the #MeToo movement and exploring its politics, potentials,
and limitations. We then advance some central critiques related to liberal
feminism’s continued reliance on the criminal legal system and how this con-
tributes to whitewashing gendered and sexual violence.' Finally, we move to a
discussion of how this approach divorces gendered violence from intersecting
oppressions related to race and poverty, resulting in the invisibilization of
the law’s own victims. Our argument is not that #MeToo has not contributed
to advancements against gendered violence, but rather that these develop-
ments remain narrow in defining what is read as violence and who are read
as victims and perpetrators and fails to capture the violence built into the
law itself. We argue that the hypervisibility of online and broadly publicized
activism, while undoubtedly serving a purpose, does not apply equally to
all survivors of sexual violence. Any legal developments that emerge as a
result of targeted activist efforts do not universalize this progress as an enact-
ment of justice for all. Indeed, what has happened with #MeToo is a clear
example of the politics of liberal feminism, reiterating similar patterns and
processes we saw in relation to intimate partner violence and sexual violence
in the 1970s and ’80s. The spectacularism attached to cases related to the
#MeToo movement has served to stand in for sexual harm broadly; the atten-
tion these events receive is powerful in mobilizing limited legal responses, but
in drawing the eye to spectacular and individual cases, the everyday experien-
ces and executions of violence—including violence committed by and through
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law—remain routinized and invisibilized, and, when seen, are barely read as
violence at all.

Critical Feminist Engagement with #MeToo

We are living in a moment of fourth-wave, digital feminism, defined by its
ability to traverse global boundaries, with activists mobilized within net-
worked communities. This wave is largely ridden by young millennial and
Generation Z women. A desire to carve out a space for new expressions of
online feminist activism characterizes this fourth-wave political project, with
social media opening spheres of political participation for young women (Kim
and Ringrose 2018). Young feminists are increasingly using social media tech-
nologies to develop their feminist identities and employing online platforms
to assert themselves in the political landscape (Keller 2016). Online feminist
activism can be influential, connective, and contagious in enabling activism
offline and leading to material changes. A recent example is the “We Need
Consent” campaign created and led by Canadian teenagers Tessa Hill and Lia
Valente. This online campaign and petition to challenge rape culture in sexual
education curricula was embraced by the Ontario government and used to
reform provincial health curriculum in 2015 (Ostroft 2016). Of course, not all
e-petitions or hashtag campaigns lead to these types of policy changes, but
this is an example of the transformative potential of digital activism in the
era of fourth-wave feminism. Feminist activists have used social media to
forge global campaigns and connect people around the world, uniting around
shared goals of challenging and transforming the sexist cultural norms that
continue to contribute to sexual and gender-based violence. The ability to
create change, both social and legal, in regard to sexual harassment with the
help of digital means is worth serious attention. The most famous example of
a movement of this nature is #MeToo.

#MeToo has fuelled the trendiness that was already beginning to sur-
round feminism, with celebrities and politicians embracing the identity and
media campaigns calling for individual women to rise up and call out sex-
ism. Yet some scholars have argued that this emphasis on individual action
ignores the structural and economic conditions that contribute to sexual
and gender-based violence in the first place (Gash and Harding 2018; Rot-
tenberg 2019). As Catherine Rottenberg writes, “Neoliberal feminism helps
reify White and class privilege as well as heteronormativity, thereby lending
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itself to neo-conservative and xenophobic agendas” (42). From its popular
emergence on social media as a powerful movement, #MeToo has continued
to attract intense media attention, which helps to sustain its visibility. How-
ever, what is also clear is that this media attention and sustained visibility is
largely held up by white, cis-gendered celebrity women that have come for-
ward (Hannem and Schneider 2022; Rottenberg 2019). According to JoAnn
Wypijewski (2020), while sex is a complicated and complex subject, the media
coverage of #MeToo put forward one set of stories and one type of explan-
ation about the subject. Wypijewski argues that the dominant discussion of
#MeToo has been driven by white, middle-class feminists whose liberal pol-
itics do not consider intersecting operations of oppression. This is not to say
that the potential of #MeToo necessarily must be limited to this discourse;
indeed, one of the strengths of emerging movements and the democratization
of feminist engagement is that they open some space for diverse perspectives
and outcomes. However, this does not in itself mitigate the continued ten-
dency to position white women and liberal approaches as representative of
sex-based discrimination and violence. The individualistic tendencies of the
movement that celebrate the me in #MeToo are not successful in creating
structural change or making collective political demands for systemic change,
“ultimately atomising each person who uses the hashtag” in a process that is
symptomatic of liberal and neoliberal feminism (Rottenberg 2019, 45). By
failing to centre a structural critique, the movement continues to leave behind
those who are often most vulnerable to violence—sexual or otherwise—such
as immigrants; migrant workers; domestic workers; low-income, racialized,
queer, and sex working women; and non-binary folks.

The original iteration of the #MeToo movement was started by civil rights
activist Tarana Burke in 2006. The aim of this grassroots activism was to help
and support women and girls (mainly of colour) who had survived sexual
violence. Fast-forward eleven years to 2017, and the movement looked very
different. On October 15, 2017, after the New York Times (Kantor and Twohey
2017) released a story detailing allegations of sexual abuse against well-known
Hollywood producer Harvey Weinstein, actress Alyssa Milano took to Twitter
with Burke’s phrase, calling on anyone who had experienced sexual harass-
ment or abuse to use social media and come together under the hashtag
(#) “MeToo” In the tweeting age, Milanos prominence as a white, wealthy,
attractive celebrity was a vehicle to make women’s rights advocacy more pal-
atable and instantly accessible to millions. Milano’s tweet quickly caught on,
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rapidly reaching other women and being retweeted nearly half a million times
over a twenty-four-hour period. #MeToo generated vast media attention as
cases picked up across the political spectrum. Headlines about sexual assault
and harassment allegations against wealthy men in powerful positions con-
tinued to emerge. Harvey Weinstein was charged and, on March 11, 2020,
sentenced to twenty-three years in prison for rape and sexual assault.* After
Weinstein was called to account for his sexually violent behaviour in October
2017, it seemed that the flood gates on social media had opened, and over the
span of a few months, multiple men in power were making headlines for sex-
ual assault and harassment allegations. #MeToo hypervisibilized the popular
trials of powerful men such as Harvey Weinstein, Bill Cosby, Larry Nasar,
and Jeffrey Epstein, which captured public attention, served as household
entertainment, and became etched into the cultural memory. Nasar pled guilty
to twenty counts of first-degree sexual assault against minors and was sen-
tenced to 40-125 years in prison (Barr and Murphy 2018). Epstein was first
sentenced for procuring a minor for prostitution but was released on house
arrest. He was later charged and convicted of sex trafficking and was sentenced
to a New York State jail where he died by suicide (BBC News 2019). Cosby
was tried and convicted in 2018 for drugging and sexual assault. While the
conviction was initially upheld on appeal, it was overturned in June 2021
by the Pennsylvania Supreme Court. In a move indicative of the fallibility
of legal progress in sexual violence cases, the court found that the district
attorney had an obligation to honour his predecessor’s promise not to charge
Cosby (Dale 2021; for discussion of the trial and media coverage, see Hannem
and Schneider 2022). These cases are the tip of the iceberg in the #MeToo
movement,* as many powerful men faced legal action for sexual abuse and
workplace sexual harassment.

Prior to the rise of #MeToo, there was the Canadian case of Jian Ghomeshi,
a famous media personality whose sexual misconduct was well known within
the show business community but who for years was not held accountable
for it. In November 2014, Ghomeshi was charged with four counts of sexual
assault and one count of overcoming resistance by choking against three com-
plainants. In January 2015, he was charged with an additional three counts of
sexual assault, but by May of the same year, two of the charges were dropped
by the Crown attorney. The controversial trial ended in Ghomeshi’s acquit-
tal on the remaining five charges as the judge found that the complainants
were not credible (Johnston, Coulling, and Kilty 2020). Although the case
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predated the #MeToo movement and resulted in a verdict that differed from
those of Weinstein, Epstein, and others, it nonetheless embodies the typical
#MeToo scenario and fuelled public discussion about sexual assault, consent,
and carceralism, contributing to a rise in activism against sexual violence (for
discussion, see Hannem and Schneider 2022).

The celebrations of convictions in most of these cases can be understood
as reaffirming the legitimacy of law in establishing what is a harm. Brenda
Cossman notes that the critique around the absence of law coming from
feminist commentators is itself “symptomatic of the broader role of law in
legal regulation of sexual violence: Law has long been the arbiter of sexual
violence both defining harms and deciding whether that harm has occurred.
Even in its apparent absence, law is, it is argued, deeply present” (2019, 19).
Through this process, harms against certain people are pushed to the fore-
front and come to characterize sexual violence in our current time. The legal
response to Weinstein, Nasar, and Epstein sent a message that no amount of
wealth and power can shield sexual predators. The cases that were brought
forward and ultimately resulted in convictions relied as much on the identity
and credibility of the victims as on the facts. Of the dozens of women levelling
accusations against the above-named abusers, only a handful were represented
in court based on the details of their particular experiences, the dates of the
assaults, and the perceived reliability and consistency of the survivors’ stor-
ies. This particular construction and presentation of victimhood legitimizes
the experiences of this harm and identifies these acts as violence, in part
because they have been committed against someone who fits society’s image of
the “ideal victim” of sexual assault: one who is young, vulnerable, and does not
inhabit spaces of risk (Gotell 2008). Most of these cases expose sexual assault
and harassment against young (mostly white) women. Importantly, many of
the victims/survivors in these popular trials were actors, models, directors,
Olympic and US gymnasts, high school students, and so on. These young
women fit the standards of good victimhood, which, according to Lise Gotell,
is “built on exclusions that draw on race and class-based ideologies™ (867).
Their abusers were men in positions of power, which facilitated the exploita-
tion and control over the victims/survivors. The sexual assault trials allowed
a reaffirmation of the law’s power to define criminality but also victimhood.
Through this performance of the law’s power, violence against those who
do not fit within the scope of legibility to a tweeting and hashtagging public
and who are not positioned as “ideal victims” is invisibilized. The insidious
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nature of invisibilization serves to hide the countless operations of violence
inflicted. Law asserts its power to define harm through the recognition of
certain victims and by proceeding with some cases; this selectivity comes to
represent the violence that is most meaningful or most egregious to the public.
In this process, we see a reassertion of the same hierarchies and exclusions
that feminists have drawn attention to for over fifty years.

Historically, where legal advancements in the area of gender-based and
sexual violence are concerned, not all women have benefited equally, with
poverty, race, sexual orientation, gender-identity, (dis)ability, and age being
important factors (Bakht 2012; Crenshaw 1991; Levine and Meiners 2020;
Lindberg, Campeau, and Campbell 2012). Changes to sexual assault laws that
took place in the 1980s and 1990s failed to challenge cultural narratives of rape.
This is particularly so in relation to Black women, who are often depicted as
savage, promiscuous, and sexually aggressive (Crenshaw 1991; Irwing 2008;
Manatu-Rupert 2000), and Indigenous women, who continue to be charac-
terized by degrading references such as “squaw, Indian princess and sexually
available brown woman” (Hunt 2013, 87). Such stereotypes often influence
police decision-making around charging and the case-building strategies of
defence and Crown attorneys in sexual assault cases (Bakht 2012; Irwing 2008;
Lindberg, Campeau, and Campbell 2012). In Canada, Indigenous women are
three times more likely to suffer violence when compared with white women
and are significantly more likely to be killed (Palmater 2016). Despite the
stereotypes insisted on by conservative politicians and lawmakers that this
violence is inflicted by Indigenous men, Indigenous women are less likely to
be killed by an intimate partner than other women in Canada (ibid.) Consider,
for instance, the findings of Human Rights Watch (2013), which documented
numerous human rights violations committed against Indigenous women
and girls by police in British Columbia, including “young girls pepper-
sprayed and Tasered; a 12-year-old girl attacked by a police dog; a 17-year-old
punched repeatedly by an officer who had been called to help her; women
strip-searched by male officers; and women injured due to excessive force
used during arrest” Human Rights Watch also reported on numerous instan-
ces of Royal Canadian Mounted Police (RCMP) officers sexually assaulting
Indigenous women and girls. In one such case, officers took a woman outside
her town, sexually assaulted her, and threatened to kill her if she told any-
one (Human Rights Watch 2013). Letters sent by the Legal Services Board of
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Nunavut in spring 2020 confirm this, detailing thirty cases of abuse experi-
enced by Inuit women perpetrated by RCMP officers (Rohner 2020).

These abuses are compounded by police failure to protect Indigenous
women and girls from other modes of violence. The issue of violence against
Indigenous women is severe and systematic enough to meet the threshold
of genocide, according to a report by the National Inquiry into Missing and
Murdered Indigenous Women and Girls (2019). Law’s refusal to recognize
victims it was not formulated to see is perhaps the most damning example
of law’s violence: women and girls being disappeared from their commun-
ities, raped and killed across the country for decades without a systematic
and formal inquiry or intervention, their cases treated as aberrations or the
fault of the victims, crimes against them attributed to their “lifestyle” rather
than the deeply woven intersections of racism and misogyny predicating
violence against them and the continued violence of the law in refusing to
see them. For these reasons, racialized women, queer and trans women, sex
workers, and single mothers often opt out of reporting abuse in the first place
(Levine and Meiners 2020)

Rather than bringing attention to gendered violence as systemic, and patri-
archal practices as operating distinctly on different bodies, #MeToo presents
a supposed universality contradictorily predicated on individualism. While
critiques of unequal gender relations certainly play a central role in many
#MeToo discussions, the emphasis on necessary political and cultural chan-
ges remains sharply liberal: more regulations, clearer policies, the need to
convict bad men, no means no, and so on. Concealed state-based violence
that both permits and inflicts harms on women, particularly marginalized
women, positions the state and law as being sometimes neglectful but also
as holding the possibility for reform and allyship: if more women were in
power, if we had better laws, and so on, then sexual violence would cease
to be a problem. While #MeToo has led a call to action, shining light on the
magnitude of sexual abuse and harassment perpetrated across a myriad of
spectrums, there is little evidence to suggest that the movement has mean-
ingfully addressed systemic discrimination based on race, class, gender, and
sexuality and the structural, cultural, and material conditions that contribute
to the experiences of marginalized women. As noted above, there is glaring
evidence that marginalized women continue to experience violence, includ-
ing that perpetrated by criminal legal actors and the police. Such cases have
never been the subject of livestreamed trials, nor can hashtags capture the
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complexity of colonialism, racism, misogyny, and transphobia intersecting to
produce these tragic outcomes. This, in itself, is not an indictment of #MeToo:
movements do not have to be all things to all people. It is, however, important
to challenge the illegibility of victimhood produced not only by individual
violence but by the complicity and refusal of the law to act in response to
certain forms of violence, especially when the violence is committed against
particular individuals/groups. The explanation for the diversion of media
attention toward prominent and famous (American) cases of sexual violence
is deceptively simple: Who and what will prompt clicks, and how much ad
revenue will this generate? Indigenous, Black, and queer women experien-
cing brutal violence, often perpetrated by state actors, do not elicit the same
attention from the public, in turn giving the law permission to continue to
look away. It is not exclusion alone that is the problem here; more law or more
legal attention will do little for those who are considered less human within
a nation-state predicated on their eradication and continued refusal of rights
codified in both national and international law. As we discuss below, if one
is not legible as a victim because they are always and already positioned as
unworthy of care and support, it is difficult to correct this through applica-
tions of laws that were not created in their image (see also Coulthard 2014).
Feminist responses to #MeToo reveal the continued tensions between legal
feminists who demand further state intervention to address gendered violence
and see criminal law as necessary and critical legal feminists who critique the
reliance on the criminal legal system to resolve these problems. The mistrust
of law held by critical legal feminists stems from previous attempts to engage
with the law to address gendered violence and a general perception that law
is a blunt and reactive tool that does little to address the root causes of crime,
help address offending behaviours, or support the needs and experiences
of survivors (Bernstein 2012, 239; Comack and Balfour 2004; Snider 1990).
Furthermore, the criminal legal system negatively impacts already marginal-
ized communities and often creates further harms for survivors (Smart 1989;
Taylor 2018). For example, legal amendments made to Canada’s sexual assault
laws in the 1980s and 1990s, among other developments, made it possible
to charge both men and women with sexual assault, removed the doctrine
of recent complaint, and placed limitations on the use of women’s sexual
history at trial (Comack and Balfour 2004, 113; Doe 2003). However, these
legal amendments have not stopped legal actors, including judges themselves,
from violating rape shield provisions (Craig 2018, 2020).* While few feminists
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would have anticipated legal reforms to be incorporated into practice with-
out resistance, the degree of abusive comments in sexual assault cases by
judges leading to acquittals or reduced sentences has been significant, even
in recent years (ibid.).

Yet feminist activism is never a single discrete project, and it is clear that
renewed emphasis on the rights of sexual violence survivors has led to at
least some accountability outcomes in Canada. For example, in 2016, former
Alberta Federal Court justice Robin Camp underwent a disciplinary hear-
ing for comments made to a seventeen-year-old rape survivor normalizing
painful sex and blaming her for the assault (Heidenreich 2018). Similarly,
an independent review was carried out following statements by Nova Scotia
Provincial Court judge Gregory Lenahan regarding drinking and consent
during his acquittal of Bassam Al-Rawi for sexual assault (Mulligan and Tat-
trie 2018). In rejecting the appeal brought by the accused in R. v. Goldfinch
(2019),° in which he had previously successfully argued to have his former
sexual relationship with the complainant admitted into evidence, the Supreme
Court of Canada released a statement warning judges that rape shield provi-
sions must be upheld (R. v. Goldfinch). Despite these advancements, Lenahan
was cleared of wrongdoing (Craig 2020; Mulligan and Tattrie 2018). Camp
lost his appeal to remain a judge but won his bid to be reinstated as a prac-
ticing lawyer in 2018 (Heidenreich 2018). These outcomes demonstrate that
although there is some progress in accountability for legal actors, the project
of securing zero tolerance for violations of Criminal Code section 276, “rape
shield” provisions, is still far from being complete.

Feminist efforts have seen similar advancements and challenges in relation
to laws around intimate partner violence that have undergone a number of
changes since the 1980s. For example, in 1982, the federal government imple-
mented a mandatory charging policy making it compulsory for police to
charge the perpetrator in every case of intimate partner violence brought
to their attention (Johnson and Connors 2017). Similar to the legal chan-
ges enacted in relation to sexual assault, this “zero tolerance policy” led to
indignation among defence counsel. To subvert the legal changes, defence
counsel used intentional tactics to protest what they perceived to be a pol-
itically motivated law by creating a distinction between intimate partner
violence and “real violence” (Comack and Balfour 2004, 163), thus under-
mining the severity of the issue. The mandatory charging policy has also been
critiqued for assuming that women are a homogenous group with the same
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needs and issues and failing to take into account factors such as class, race,
immigration status, and so on (Crenshaw 1991). For poor women, immigrant
women, and racialized women, it is not enough to address gender violence
alone; the intersecting forms of oppression that make women vulnerable
in the first place—including poverty, racial discrimination in employment,
and housing practices—must also be considered and acted upon (1246). For
instance, immigrant women are often reluctant to report abuse and leave their
abuser due to possible complications with their immigration status and fears
of being deported, therefore zero tolerance policies would do very little to
help this group of women (ibid.; see also Levine and Meiners 2020).

In light of lessons learned from these and other feminist efforts to engage
the law, anti-carceral® feminists argue that the invitation for state intervention
reinforces law’s power, pointing out that the overvisibility of marginalized
groups to law has profound negative consequences for poor, racialized,
immigrant, and Indigenous ‘folks (Bernstein 2010; Comack and Balfour
2004; Smart 1989; Snider 1990). Anti-carceral feminists have expressed con-
cern over the possibility and, indeed, the likelihood that the contemporary
#MeToo movement risks becoming yet another issue to be “solved” through
increased intervention of the legal system and the targeting of the usual
suspects—racialized and immigrant men (Taylor 2018; Terweil 2019). Rec-
ognizing these concerns, we argue that law’s variegated history with gender
violence coupled with the silencing effects that the movement has on margin-
alized voices are important to consider when analyzing the impact of #MeToo.
These tensions, which are currently playing out in the #MeToo movement,
around the utility of law and how we should or should not dismantle vio-
lence against women continue to be unsettled. The contemporary #MeToo
movement encompasses a number of socio-legal changes, including evidence
of increased reporting, reliance on formal law, legal responses equated with
justice, and an emphasis on visibility. These advancements are a victory for
some feminist activists; others remain cautious that while increased legal
attention to sexual violence may do something important for certain people,
it may also contribute to continued lack of visibility to and normalization of
other modes and victims of violence, including law’s own violence.

As discussed above, some victims are further silenced through neoliberal
responses to sexual violence that encourage individual women to speak up
against their abuse. It is also possible that an increased focus on the power
of the state to respond to these situations will negatively impact communities
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that are already overpoliced and overrepresented in the criminal legal system,
posing a risk for racialized men in particular. As noted in the introduction to
this book, the targeting of racialized men by the criminal legal system is part
of a larger trend of slow violence that includes oversurveillance and police
violence toward this group of people in the United States and Canada (Davis
20174, 2017b; Maynard 2017; Alexander 2012; Chan and Chunn 2014; Jef-
fries 2011; Collins 2004; James 2012; Duru 2004). For example, in 2020, Black
Americans made up 13 percent of the total population in the United States
and 37.9 percent of the prison population, demonstrating the over representa-
tion of Black Americans among prison populations (US Federal Bureau of
Prisons 2020). To understand the severity of this, consider that there is now
alarger percentage of Black Americans incarcerated in the United States than
there was in South Africa “at the height of apartheid” (Alexander 2012, 6).
Loic Wacquant explains that in the United States, the prison system “has
been elevated to the rank of main machine for ‘race making,” where “the
massive over-incarceration of Blacks [sic] has supplied a powerful common-
sense warrant for ‘using colour as a proxy for dangerousness™ (2002, 56).
For these reasons, some Black women choose not to report sexual crimes
committed against them by Black men (Crenshaw 1991).

Unlike in the United States, where the racial dynamics of criminal legal
engagement with racialized people are well known and widely documented,
in Canada, they often remain veiled under the mythology that Canada is
multicultural and therefore a tolerant and accepting nation (Cole 2020; Glas-
beek, Alam, and Roots 2019; Glasbeek, Alam, and Roots 2020; Maynard 2017).
Canadians often define themselves as being in opposition to the explicit racism
and discrimination occurring in the United States and elsewhere (Maynard
2017, 3). Yet race-based criminalizing trends tell a different story, as seen in
the incarceration of Indigenous groups in Canada (David and Mitchell 2021).
According to the Department of Justice in Canada (2019), between 2015 and
2016, Indigenous adults made up around 3 percent of the Canadian popula-
tion, while Indigenous men accounted for 26 percent of the provincial and
territorial male prison population, and Indigenous women made up 38 per-
cent of those admitted to provincial and territorial prisons (see also Chartrand
2019; Balfour 2008). Indigenous people in prisons are also disproportionately
overrepresented in maximum security classifications, segregated at higher
rates, and more likely to become the subjects of use-of-force interventions,
all of which extend their prison terms (Chartrand 2019, 69).
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There are also alarming overincarceration rates of Black populations in
Canada. According to a 2013 annual report by Canada’s Office of the Correc-
tional Investigator the number of Black inmates in Canada’s federal prisons
increased every year, growing by nearly 9o percent between 2003 and 2013
(during the same time period, the number of white inmates actually declined
by 3 percent). In 2010-11, for instance, Black Canadians “made up 9.2 % of
the federally incarcerated population, an increase of 50 % from 2000” (Warde
2013, 462; Crawford 2011). The overincarceration of racialized people signals
a need for caution around any initiative that supports carceral interventions.

Criminal legal pursuit and incarceration of racialized individuals, par-
ticularly Black men, is uniquely contentious in relation to sexual crimes,
particularly when committed against white women. The narrative of Black
men’s sexual desire of white women is one that can be traced back to the Jim
Crow era, when it became the avenue for controlling Black men, who were
viewed as “prematurely freed from the civilizing influences of slavery” (Collins
2004, 166). The trope of the “Black man as rapist” has functioned in powerful
ways to validate racism and the segregation of Black men based on the sug-
gested need to protect white women (Maynard 2017, 41; Walker 2010). After
the abolition of slavery in the United States, the practice of lynching appeared
as a way to control the Black population and especially to control the Black
man’s uncontrollable desire for a white woman (Duru 2004). Lynchings—the
illegal hangings, stabbings, shootings, and burnings of most commonly Black
men by mobs—were justified by the idea that the recently freed Blacks would
become “lawless bands of savages” who needed to be controlled (ibid., 1326)
were used to protect white women from the uncontrollable sexuality of the
Black man. That most lynching victims had not been accused of sexual assault,
but were instead attacked for a myriad of other reasons, had little to do with
the need to control “Black man’s mythic sexual savagery” (ibid., 1327).

While Canadians generally tried to avoid the American-style racism asso-
ciated with lynchings, the trope of Black men’s sexual savagery continued to
operate in less overt ways during the nineteenth century. For instance, the
need to protect white women was relied upon to justify the continued use of
capital punishment as a sentence for rape and to exclude Black people from
settlement (Maynard 2017, 41; Walker 2010). As Robyn Maynard contends,
“The intensive focus on rape in this era cannot be understood outside of its
racial context and should not be mistaken for a genuine societal attempt to
end sexual violence against White women (or any women)” (2017, 43). The
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deployment of the “Black men as rapists” trope continues through the images
of the prototypical Black “pimp,” sexual predator (Collins 2004), and most
recently, the human trafficker (Roots 2023). The racism embedded within
criminal legal institutions is not merely a technical issue of poor training
and improperly applied policies and regulations. Rather, the oppression and
inequality circulating through these institutions can be read as built into law
itself, which derives authority from the threat, veiled or explicit, of legitimately
enacting violence. Law has been constructed as a mode of social control and
governance aimed at regulating society for select populations rather than as
a protective and benevolent force for all (see Sarat and Kearns [1993] 2009).

This history provides us with ample reason to be, at the very least, con-
cerned about the possibility of expanded law enforcement efforts potentially
fuelled by the #MeToo movement. Anti-carceral feminists have pointed out
that feminist support for punitive policies against sexual and gender-based
violence have contributed to increased incarceration (Bumiller 2008; Davis
2003; INCITE! 2001). As Anna Terweil explains, “Feminist prison abolition-
ists have expressed concern that the #MeToo movement could also have the
undesirable effect of increasing support for prisons as ‘solutions’ to sexual
violence. Taking sexual violence seriously, they point out, all too often means
supporting more or harsher punishments for perpetrators” (2019, 2; Davis
2003). She highlights that these “tough on crime” policies have been passed
in order to protect women. Instead of reducing gendered violence, however,
such policies result in expanded punishments that affect, first and foremost,
racially and economically marginalized people (2). We can identify this as
another way that hypervisibilization of certain cases involving white, powerful
men and celebrities serve to further invisibilize law’s violence toward racial-
ized folks, in a reiteration of the historical violence discussed in this chapter.
While there has been a cultural backlash to #MeToo and a panic around “false”
allegations against powerful white men, we have not seen the same level of
critical concern about the multitudes of racialized men imprisoned unjustly
and/or falsely/mis-accused.

In Canada, there is limited information on the demographics of those
accused and convicted in sexual assault cases’—a notable and troubling infor-
mation gap. In the absence of this data, we can look to the United States
for information on who is being charged and convicted of sexual assault.
While there are some marked differences in the operation and approach of the
US and Canadian legal systems, data from the United States can provide us

120 Lockhart, Roots, and Tasker

https://doi.org/10.15215/aupress/9781778290022.01



with some important context on the racialization of sexual assault suspects in
North American cultures. For instance, according to the US National Registry
for Exonerations, Black people are eight times more likely than white people
to be falsely convicted of rape (Gross et al. 2022, iii). African American sexual
assault exonerees also received significantly longer sentences compared to
their white counterparts and spent on average nearly four-and-a-half years
longer in prison before being exonerated. Thus, “it appears that innocent
Black sexual assault defendants receive harsher sentences than Whites if they
are convicted, and then face greater resistance to exoneration even in cases in
which they are ultimately released” (iii). In support of this, research by Daniel
Filler (2004) found that Black Americans are disproportionately represented
on public sexual offender registries.® That the overrepresentation of Black
people on sexual offender registries and the significant collateral consequences
this registration brings are issues that are underresearched in academia and
underaddressed in the media and by public officials demonstrates the kind
of hyperinvisibilization and slow violence that exists in relation to the crim-
inalization of racialized bodies. Without increased emphasis on this issue,
we are concerned that #MeToo will not fundamentally challenge the way
carceral violence perpetuates structural racism and indeed risks bolstering it.

In addition to the overwhelming targeting of Black men under sexual
violence laws, the limited research that does exist in the Canadian context
demonstrates that Indigenous men are also disproportionately targeted for
prosecution regarding sexual offences. As Bruckert and Law note, one in four
individuals serving sentences in Canadian jails for sexual assault are Indigen-
ous (2018; see also Benoit et al. 2015). This is supported by 2008/2009 data
from the Correctional Service of Canada, according to which a significant
proportion of Indigenous offenders were serving prison sentences for sexual
offences compared with non-Indigenous persons. In contrast to construc-
tions of the Black man as the sexual predator, Indigenous men are seen as
perpetrators due to their alcohol abuse and subsequent “tolerance to violence
while drunk” (Comack and Balfour 2004, 81). The legacies of colonialism
that led to these challenges and constructions have been subverted by neo-
liberal individualism and the consequent need to protect society from these
troubled and violent individuals. #MeToo activists should actively incorpor-
ate the practice of decolonization into their advocacy, especially given that

not only do Indigenous men face state violence, but Indigenous women face
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the highest rates of interpersonal violence and are routinely excluded from
state protection.

The impact of marginalization on criminal legal outcomes applies to vic-
tims and survivors as well as those labelled as perpetrators. When victims and
survivors are racialized, queer, and/or work in the sex trade, we routinely see
lower sentences for perpetrators. According to Open Society Foundations,
“Black defendants who victimize Whites tend to receive more severe sentences
than . . . Blacks who victimize other Blacks” (Kansal 2005). In the context of
sexual assault convictions in Canada, Bruckert and Law (2018) found that
sentences for sexual assault offences are more lenient in cases where the victim
is racialized. These cases remind us that legislative changes resulting from
#MeToo and other well-intended movements are still operationalized by a
criminal legal system embedded in inequality and injustice. They caution us
from putting too much faith in the law as an apparatus for systemic change.

Conclusion

Feminist engagement with law has a long and contentious history premised
on noble intentions that don't always lead to as noble of outcomes. Con-
tinued feminist efforts to engage the law and the state in order to address
gender- specific issues have come under criticism. Here, we see increased rec-
ognition that legal change does not always or even often lead to changes in
lived experiences. In this chapter, we have relied on the anti-carceral feminist
framework to discuss the most recent iteration of these feminist efforts in the
form of the #MeToo movement, which has gained significant public atten-
tion in recent years. The movement has made a notable impact and led to a
number of powerful men being held accountable for their sexually predatory
behaviour. And while the #MeToo movement seems different from previous
efforts to engage the public on issues of gendered violence through its success
in bringing down a number of influential men, caution toward overoptimism
should be exercised.

The law has not been constructed to recognize or act on the systemic
discrimination woven into the fabric of settler-colonial states, and so action
by criminal law can only serve to address individualized harms suffered. The
hypervisibilization of a few high-profile cases of sexual assault and harassment
does not negate the simultaneous invisibilization of the law’s own violence
against racialized people through overincarceration, unjust sentences, the
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dehumanization of victims, and police violence. These processes instead serve
to undermine the transformative potential of movements designed to shine
light on violence and abuses of power. For these to be truly effective, law’s
own violence must no longer be allowed to operate in the shadows. Through
marginalizing law’s authority to determine the nature and legitimacy of harms
suffered, space may be opened to consider gendered violence in a historically
contextualized and collective way, reorienting violence prevention and redress
to community-oriented practices of social justice.

Notes

1 Rather than using the term criminal justice system, we will be using the term
criminal legal system throughout this paper in order to disrupt the assumption
that the system achieves justice.

2 In April 2021, Weinstein’s lawyers filed an appeal with the New York State
Supreme Court arguing that the conviction should be reversed because his first
trial was tainted due to a biased judge and a biased juror (BBC News 2021).

3 Inaddition to all the allegations against powerful men, other interesting socio-
legal changes have occurred. For example, several states throughout the United
States have passed laws prohibiting the use of non-disclosure agreements in
sexual misconduct cases. Additionally, the Time’s Up Legal Defense Fund that
has seen a number of celebrity contributors, including Taylor Swift, Jennifer
Aniston, and Reese Witherspoon, was created to help women access legal
representation for sexual misconduct cases. In 2018, the US House of Represent-
atives and the Senate passed new regulations on sexual harassment in Congress.

4 “Rape shield” is a term applied to legal amendments preventing the admission
of the sexual history of sexual assault complainants as evidence of the accused’s
innocence. It also limits the amount of blame or responsibility that can be lev-
elled against the complainant for their assault. In Canada, these provisions are
covered in section 276 of the Criminal Code.

5 Goldfinch was acquitted in his original trial but was later convicted on appeal. It
was the conviction that he appealed at the Supreme Court, the decision of which
found that the evidence of previous sexual contact should not have been allowed
in the original trial.

6 “Carceral feminism” is a term coined by Elizabeth Bernstein (2010; 2012)
to describe and critique the reliance on the law and the criminal legal
system—including police, prosecution, and the prison system—to resolve prob-
lems of gender violence.

7 Canadian police services do not typically collect race-related data. The exception
now is the Toronto Police Service, which began collecting race-based data in January
2020 as a part of a new initiative to identify and eliminate race-based discrimination.
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8 These sex offender registries were brought about with Megan's Law. The law was
enacted in 1996 after seven-year-old Megan Kanka was raped and killed by a known
child molester who had moved across the street from the family. The aim of the law
is to warn the community of known sex offenders living in their areas. All states in
the United States now have some form of Megan’s Law (http://MegansLaw.ca.gov).
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5 Through Different Lenses

Legality, Humanitarianism, and the
Western Gaze

Heather Tasker

In 2008, the United Nations High Commissioner for Refugees (UNHCR)
initiated a project called Do You See What I See? (DYSWIS)." The project
documented stories by young refugees through photography, and the results
were shared with viewers from other places and backgrounds. The objective
was to build connections and foster unity between various refugee youth while
simultaneously presenting refugee voices and stories to a global community.
DYSWIS provided twenty-four youth living in the Kharaze refugee camp in
Yemen and the Osire camp in Namibia with cameras, a two-week training
course taught by a professional photographer, and encouragement to move
through the camp and visually document important elements of their lives.
The photos were organized into exhibitions in Yemen and Namibia and later
re-edited and exhibited at the UNHCR headquarters in Geneva.?

By drawing on the DYSWIS as a case study, this chapter explores the pol-
itics, potentials, and limitations of photography as a medium for advancing
humanitarian concerns and agendas while questioning how the figure of the
refugee child is positioned and mobilized as a depoliticized subject. I employ
a socio-legal approach to spatiality and critical humanitarianism to question
the role and representation of the camp as a liminal space both territorially
and within international law. Through these discussions, questions of law’s
power circulate: How does law contribute to subject formation? How does
the simultaneous presence and absence of law within refugee camps serve to
reinforce law’s power through determining its subjects?
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Conceptualizing Law and Globality

Globality within socio-legal studies is a relatively new but vibrant area of
scholarship concerned with the ways law and legality operate beyond state-
based boundaries and institutions. Eve Darian-Smith (2013) argues that much
of socio-legal studies has historically been focused on Western law and norm
production, often removed from global processes and movements that occur
beyond and across national borders. To fill this lacuna, Darian-Smith calls for
a deprovincialization of the field so that all legal research, including that which
examines national processes, considers the larger geopolitical influences at
work. Darian-Smith ultimately calls for a rethinking of what law means in a
global world and how our basic assumptions may be destabilized when we
begin to think about global impacts on legal arrangements.

In taking Darian-Smith’s observation seriously, I consider not only doc-
trinal law but also systems of regulation that serve to shape lives and social
relationships that may constitute positivist law. The role of international insti-
tutions in reproducing legal power must be considered for its impacts on
producing legal subjects and normative orderings. Susan Silbey’s (2010) dis-
cussion on legality is central here. The notion of legality expands beyond
formal law to consider regulative normativity—how we come to be disciplined
subjects of law without the direct action of law itself. The United Nations
engages in sustained processes of cultural translation of resolutions and poli-
cies for incorporation into different legal systems and community norms.
While these policies are not necessarily encoded in formal law, the inter-
national pressure that is exerted for their adoption and their potential for
transformation and legislation within national contexts demonstrates the
ways that organizations of power work across state-based jurisdictions to
enforce understandings of normativity. Relatedly, Saskia Sassen’s (2008) work
on global assemblages is concerned with cross-border networks developed for
furthering specific aims and that sometimes serve to shift the loci of power
from state-based governance to transnational organizing. We see here how
conceptions of the centrality of formal power are changing and sometimes
become diluted in our increasingly interconnected world. This does not mean,
however, that these are necessarily democratic processes. Indeed, violence and
environmental destruction can often be wrought by these assemblages, with
hegemonic power relations being further solidified. Rather, the importance
of this method of tracing cross-border connections serves to uncover
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emerging and existing relationships that form and are maintained across
state borders and that may influence law and policy in multiple jurisdictions.
Human rights campaigns, for example, are often organized between multiple
countries in hopes of affecting law and policy in the country that the abuses
are recognized in as well as in the activists’ home nations.

While DYSWIS is not itself a legal project, the status of refugees is discussed
in multiple places within international law, as refugee camps follow systems
of governance and have their own internal sets of law-like practices. Refugees
are also subjects within international humanitarian law. Further, international
humanitarian law is concerned with normativity—with what should be and
what is considered appropriate within and between states as pertaining to
armed conflict. As such, humanitarian logics are both moralistic and norm-
making, influencing legislation and regulations outside of doctrine. Following
this, my chapter extends conceptions of the law beyond national legislation to
examine how the UNHCR has attempted to forge connections across space
by making material the experiences of refugee youth. In this, refugee youth,
whose status designates them as having been marked by encounters with legal
systems, share stories that cross state borders to be interpreted within the loca-
tions where the images are viewed. By examining how global forces intersect
with localized processes of subject production, the project underscores the
interrelatedness of space, images, and legality. My process is not one that mini-
mizes the direct impacts of law but rather demonstrates the elusiveness of law’s
power: even when not formally invoked, law influences and shapes relations

and subjectivities through its normative influence.

Humanitarian Projects
The UNHCR describes their core mandate as follows:

... to ensure the international protection of 31.7 million uprooted
people worldwide. It promotes the basic human rights of refugees and
that they will not be returned involuntarily to a country where they
face persecution. It helps them to repatriate to their homeland when
conditions permit, integrate into states of asylum or resettle in third
countries. UNHCR promotes international refugee agreements, helps
states establish asylum structures and acts as an international watchdog
over refugee issues. (UNHCR n.d.)
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This emphasis on protectionism, the intrinsic rights of humans, and the status
of refugees as primarily legal resonates with how many would normatively
understand the role of the UNHCR. Over the last couple of decades, how-
ever, persuasive critiques have been generated within anthropology, political
science, refugee/migration studies, and sociology regarding the ways that
refugees are represented and understood by the UNHCR and like-minded
humanitarian agencies as voiceless, passive victims, the seminal critique ques-
tioning whether refugees must be represented by a third party at all (Malkki
1996). In recent years, new initiatives by the UNHCR appear to take notice
of these criticisms by offering new opportunities for self-authorship and self-
presentation to a potentially global audience.

DYSWIS, the project undertaken by the UNHCR, is one such initiative. It
positions a relatively new figure of the refugee within humanitarian storytell-
ing, one that departs in significant ways from the voiceless, agentless subject
that has been a focus of significant critique. The project is indicative of the
UNHCRS’s attempt to reallocate unequal enactments of power by providing
opportunities for refugee youth to present their stories to a global audience,
marking an important turn in humanitarian storytelling. It is evidence of the
UNHCR trying to move beyond the neocolonial paternalism that accompan-
ied most attempts at garnering support for refugees (Razack 2007). DYSWIS
provided opportunities for youth to present their own stories, with the
caveat that the stories remain within the confines of what is legible in liberal,
humanitarian citizenship. Ultimately, in attempting to correct previous harms,
DYSWIS legitimizes the experiences of refugee youth when they fall within
the mandate of its humanitarian logics and politics.

Humanitarian agencies operate based on three core tenets: humanity,
impartiality, and neutrality (Nyers 2006). This presupposes the separation of
humanitarianism from politics, constructing the two as mutually exclusive.
Didier Fassin explains that humanitarianism serves as “both a moral discourse
(based on responsibility toward the victim) and a political resource (serving
specific interests) to justify action considered to be in favour of others . . .
action taken in the name of a shared humanity” (2010, 239). In this way, the
presented apoliticism of humanitarianism in fact masks the political engage-
ment and priorities of humanitarian actors (Slim 2015). Malkki explains how
humanitarian agencies represent refugees, speaking for groups of displaced
people and silencing refugee voices through the volume of humanitarian
speech (1996). Malkki writes that “humanitarian interventions tend to be
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constituted as the opposite of political ones” (378). This separation, she argues,
is often taken for granted, and the effects of this process serve to essentialize
and dehistoricize those labelled as refugees, effectively silencing them. It appears
that the representation of refugees by agencies that purportedly subscribe to
apolitical and moral objectives has the effect of depoliticizing and dehistori-
cizing the very category of “refugee” Those who fall within this legal status
are constructed as neutral and impartial through this seemingly inescapable
connection with the humanitarian agencies they are represented by.?

From the perspective of the UNHCR, DYSWIS was ultimately a photog-
raphy project. Designed and constructed to give refugee youth an opportunity
to express their views about life in camps, the final product was an exhib-
ition meant to share these perspectives with a broader viewing public. In
DYSWIS, the humanitarian principles and logics guiding the project elicit
sympathy from and forge some connection with viewers, which may compel
action (McEntire et al. 2015). It is important to query why a visual, realist
medium such as photography was chosen. What are the sensibilities that place
precedence on visual imagery—on seeing as a source of truth? What is the
value imposed on these photographs by exhibitors and viewers—what truths
are they believed to express?

Photography, Politics, and the Scopic Drive

In explaining the appeal and perceived artistic merit of photography, Pierre
Bourdieu writes that photography captures “an aspect of reality which is only
ever the result of arbitrary selection” (1999, 164). The social uses for which
it has been designed and that it is expected to fulfill are to be realistic and
objective. Photography, then, can appear to be an objective recording of the
world. In this understanding, however, Bourdieu argues that “society is merely
confirming itself in the tautological certainty that an image of the real which
is true to its representation of reality is really objective” (164). In considering
DYSWIS then, it becomes apparent that the representations of the refugee
camp depicted in the photographs are selections of the reality of the camp,
but because the selections are captured and materialized through film (and
their authority is again reasserted through inclusion in the exhibition), the
reality that is portrayed is taken as a real, objective, and true representation.
This would not be understood in the same way if the youth produced draw-
ings or poetry. The choice of photography as a medium is based around the
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ideas that seeing is believing and a photograph is worth a thousand words:
such idioms demonstrate the faith and importance placed on visual imagery
in presenting human conditions. As such, DYSWIS is considered an artistic
endeavour but is more legible as a documentation project presenting the lived
realities of refugee youth. Here the photograph is understood as evidence.
The project design makes clear that photographs were chosen to affirm the
experiences and thoughts of the youth participants while also uncovering
the truth of their lives.

Bourdieu (1999) further discusses the technical and aesthetic qualities of
photographs, what can be photographed, and what should or must be photo-
graphed. This distinction appears to be particularly relevant in the assessment
of the photographs for inclusion in the exhibitions. The aesthetic sensibil-
ities, likely informed by humanitarian prerogatives, of those who arranged
the exhibit would determine what photographs must or should be seen by the
viewing public rather than what could be seen. Bourdieu states, “Because it
presupposes the uniqueness and coherence of a system of norms, such an
aesthetic is never better fulfilled than it is in the village community. Thus,
for example, the meaning of the pose adopted for the photograph can only
be understood with relation to the symbolic system in which it has its place”
(1999, 166). In organizing the exhibit and selecting photographs for display
then, one must consider that which the “village community” will relate to
based on the system of norms that have been established for the purpose
and ease of interpretation. Who is the “village community” for a project like
DYSWIS? Is it those living in the camp who gain insight into the experiences
and perceptions of their neighbours? Or is it humanitarian workers, polit-
icians, and interested others viewing from a place of relative privilege and
power? A political orientation informed by adherence to humanitarian prin-
ciples guides who chooses to visit these exhibits, while the project write-up
explains that compassion and a humanitarian orientation informed many of
the choices youth made about their photographs subjects: “They saw photo-
graphing as a way of expressing this compassion and concern for those more
needy among them.

Most of the seventy-five photographs included in the final exhibit can be
grouped into three categories—everyday life in the camps: a man carrying a
goat, women preparing food, children’s families or houses; the deprived condi-
tions of the camps: piles of garbage, hungry children, amputees; or aspirational
settings: classrooms and maps with captions explaining childrens goals to
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travel and have successful careers. The most shocking photographs within
the Namibia and Yemen collections did not make it into the final exhibit: a
“crazy woman,” as the caption describes, laying on the ground and grasping
aboard and one of a boy holding what looks like a makeshift knife to the throat
of a younger child in the Osire camp in Namibia and a child on an operating
table overseen by doctors the Kharaze camp in Yemen.

The photographs that DYSWIS chose for the final exhibit are in some
ways demonstrative of what Homi Bhabha (1983) explains as the processes
of subjectification made possible and plausible by stereotypical, colonial dis-
course through his “scopic drive” concept. He argues that stereotypes based
on colonial relationships allow people to relate to and derive pleasure from
viewing the other and that this pleasure and understanding is based on a set
of accessible tropes developed through colonialism (Bhabha 1983). Similar
critiques have been levied by feminist researchers arguing that descriptions
of spectacular, brutal sexual violence serve to resolidify power differentials,
thus positioning white women as saving Black and Brown women from Black/
Brown men (Spivak 2003; S&ar 2005; Lewis 2021). The project differs in some
ways from these concerns as the youth themselves chose the subjects and
the orientation of the photographs. Nevertheless, the training they received
came from a particular orientation and had a humanitarian sensibility,
and the project had clear goals in mind; it was not youth-designed or led.
Concerningly, nowhere in the project description is the relative partici-
pation of the photos” subjects discussed. Given the extremely vulnerable
positions of many of the individuals pictured, it is uncomfortable to think
they may not have freely given consent to have their photographs taken or
may not know that some images are freely accessible online. For a project
intending to empower the youth photographers, it is unclear why the subjects
of the photographs are not also discussed as agentic individuals with the right
to determine if and how their images should be shared.*

Gender inequality and the constrictive hopelessness of the camp is
expressed in the exhibit, allowing Western viewers to reaffirm their stereo-
types of the unfortunate circumstances of the “other” while also feeling
connected to their struggles. We witness fifteen-year-old girls performing
domestic chores: “I am preparing lunch for the family. The children are com-
ing home soon” (Hodhan, fifteen years old, Kharaz refugee camp, Yemen;
image caption; Redden 2008). And a young girl who enjoys football despite
her gender: “Something about myself. I look like my family and I do wash the
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plates. And I like to play football even if I am a girl. I feel nice when I am with
my mother ... And I want to do a job of being a doctor or nurse” (Ishimewe,
eleven years old, Osire refugee camp, Namibia; image caption; Redden 2008).
Here, viewers may question where “the children” are that Hodhan is not.
School? Out with friends? And we hope that Ishimewe can accomplish her
goal of becoming a nurse or doctor, laudable in most societies. Here my cri-
tique is not of the images nor the captions, and it is certainly not with the girls
who produced the images. Rather, it is to highlight the imperative within the
project of positioning girls in a state of relative deprivation for viewers to con-
sider and sympathize with. This highlights the problematic in the relationship
between seeing and being seen, evident in the DYSWIS project:

In order to conceive of the colonial subject as the effect of power that is
productive—disciplinary and “pleasurable’—one has to see the surveil-
lance of colonial power as functioning in relation to the regime of the
scopic drive. That is, the drive that represents the pleasure in “seeing”
which has the look as its object of desire, is related both to the myths of
origins, the primal scene and the problematic of fetishism and locates
the surveyed object within the “imaginary” relation. (Bhabha 1992)

In relation to DYSWIS then, there is an interesting tension between seeing, the
presentation of what is to be seen, and the regime of the scopic drive. While
the content is related to the experiences and images by refugee youth, this is
juxtaposed with the pleasure derived by the viewing public, which includes
those who visited the exhibit at the UNHCR head office in Geneva or saw the
excerpts of the exhibit that were available online.

According to project organizers, DYSWIS was intended to empower
the refugee youth who took part in the initiative. It is reasonable to assume it
was also intended to garner compassion from the viewing public. In her study
of responsibility and photography, Sliwinski (2004) relays an anecdote by a
man who never understood the horror of the war he lived through until he
saw photographs of the atrocities in a museum. In this case, his experiences
were muted and pushed aside until he encountered visual evidence of what
the people of his country suffered. This was a politicizing experience that
led to his personal engagement with questions of war and peace with which
he may not have otherwise grappled. This mode of engagement is the hope
behind many photoethnography (Wright 2018) and humanitarian photog-
raphy projects (Fehrenbach and Rodogno 2015). In DYSWIS, however, the
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photographs capture neither the refugees’ journeys to the camp nor the con-
ditions that turned them into refugees. They are telling stories not of violence
or suffering related to contextual and political realities but of everyday life in
the camp. This alone does not negate the political potentials of similar pro-
jects; storytelling can be a deeply political act, including through the medium
of photography, and the challenges, joys, and violence of everyday life are
important topics to explore. The challenge arises in the filtering of the stories:
when photographs are developed within and presented by organizations that
emphasize their apoliticism and neutrality, what is the likelihood that youths’
stories are included if they insist on a different version of political citizenship?

In considering the relationship between humanitarian logics and the
emphasis on photography as truth telling, it is useful to consider the ways that
photography can be mobilized to reathirm white superiority under the guise of
neutrality. Razack (2007) focuses on the images of violence and pain designed
to elicit outrage and action. Rather than having this effect, however, Razack
states that all too often these images are simply consumed rather than acted
upon. Instead of inspiring solidarity or a sense of common humanity, these
images serve to reinforce the superior position of white, Western audiences
over “others” The subjects of the images are reduced to and characterized by
their pain and suffering, thus their humanity is not represented or recognized.
In her discussion of disembodied universality, Razack (2007) states that the
people being depicted are construed as objects, while those viewing the images
are moral subjects who are separate and apart from the photographic con-
tent they are viewing. This division places the viewer on a higher moral level
than the object being viewed. In most cases where the objects are racialized
as non-white and the viewing subjects as white, Razack proposes that a form
of race pleasure emerges in which “white superiority is confirmed through
images of the suffering of black bodies” (378).

Szorenyi (2006) offers a similar critique of representations that present
refugees as static, desperate, and without agency. Szorenyi examines refugee
coffee-table books that receive high praise for the photographers who have
captured these images of struggle and suffering, but in all cases, she finds
there is little contextualization of the images or engagement with the people
who are being presented. Szorenyi queries the real point of these images that
are marketed to Western consumers: Are they intended to inspire compas-
sion, sympathy, and action? Are they collected for the aesthetic value of the
photos themselves? Szorenyi emphasizes the importance of the presentation of

Through Different Lenses 139

https://doi.org/10.15215/aupress/9781778290022.01



suffering and, citing Butler (2004), acknowledges the importance of visibility
in helping “victims of atrocity and injustice.” For Szorenyi, the issue seems to
lie more with the motivations behind the production and marketing of the
books, as well as with the lack of perceived agency and individuality of
the subjects—or, as they are presented, objects—of the pictures.

If we are to draw on Szorenyi’s insights, DYSWIS can also be viewed as
attempting to integrate the force of these critiques by shifting the focus from
the refugee as a decontextualized, passive, voiceless object to a viewing, agentic
subject. Brendan Bannon, the photographer who delivered the training work-
shop explains that “this project gave refugee children a chance to explore the
totality of the refugee experience; to show the world both the differences and
similarities of their lives” (Redden 2008). He goes on to describe the project
as affording the young people new opportunities: “They explained them-
selves to each other, and became closer in the process. Together, they gave a
clear idea of their lives—lives rich in experience, emotion, history, fantasy,
humour and compassion” (ibid.). DYSWIS then raises an interesting tension
between the lack of political engagement publicly recognized by the UNHCR
in the refugee camps and the self-authorship enacted by the youths who took
the photographs. Photography is an agentic activity that deploys power over
what is included in the shot, how the composition of the photograph will
impact the viewer’s understanding of the content, and what is excluded from
the picture. Placing the camera in the hands of refugee youth, then, serves to
recognize and support the decision-making capabilities of the photographers
to express their personal realities and to construct their narratives for pres-
entation. This appears as an acknowledgement of the political capabilities
of the youth, and one could assume that the intended outcome of this pro-
ject would be to educate and perhaps inspire action from the viewers of this
exhibit. However, critical visual studies has shown that the purpose of projects
such as DYSWIS is more expository than action-oriented (Fehrenbach and
Rodogno 2015). Photography projects such as this often seem to express the
belief that seeing, in and of itself, is important and valuable, that through
viewing suffering or adversity we become aware and educated, that seeing
is enough to impart empathy or sympathy, and that affect alone can make a
difference (Sliwinski 2004). DYSWIS does not appear to differ in this regard.
Any actions, feeling, or demand for structural change that is elicited through
DYSWIS is still within the humanitarian scope and thus does not challenge its
mandate or principles. As such, these outcomes are also impartial and neutral.
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Legality, Liminality, and the Camp

Viewers’ inspiration to demand formal, systemic change based on DYSWIS
does not unsettle the context and space, either physical or relational, of the
camp. The stories occupy a temporary and conditional space of usefulness
to the humanitarian model, reaffirming the importance of places such as
refugee camps while simultaneously demonstrating their insufficiencies and
shortcomings. In this there is little space for challenging the political realities
and global power relations that led to children living in refugee camps and
few opportunities to create alternatives to the refugee camp model of tem-
porary settlement.

Importantly, while refugees themselves are classified and fall under
the purview of international humanitarian law in the 1951 Convention of the
Refugee and 1967 Refugee Protocol, nowhere in international law are refu-
gee camps addressed (Janmyr 2016). As such, camps operate in a legally
liminal space, and their governance and management vary significantly.
Janmyr emphasizes that the confinement and detention exhibited in many
camps is similar to that of justice and state-run institutions often contested
within international law, but refugee camps remain unconsidered. Refugee
camps, then, operate in a space of liminality on two registers—both in the
sense that they are simultaneously inside and outside of nation-states and
that their inhabitants are considered within international law but the spaces
they live in are not. The exceptional state of refugee camps has been explored
at length elsewhere,’ but what is important for our consideration of DYSWIS
is that experiences occurring in spaces marked by uncertainty, liminality,
and temporariness are made intelligible through assertions and recessions
of law. NGOs and agencies such as UNHCR provide aid, services, and legal
support to refugees in camp settings and also may provide oversight and
monitoring to draw attention to and prevent human rights abuses. Foucault
discusses the regulative power of forces operating through the “mythicized
state” (2003). In this, Foucault is not discounting the influence of the notion
of sovereignty but rather drawing attention to the multiple operations of
governance outside formal state power. We can see this operation within
refugee camps: positioned as simultaneously inside and outside a nation-
state, regulated and governed by quasi-legal actors, without formal provisions
or consideration within international law. This liminality is necessarily precar-
ious and positions refugees within camp settings as subjects to the laws that
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define their status within a space unseen by law. In this, we might consider
law’s recession as an act of its power: without formal law to define or operate
in refugee camps, law is refusing a recognition of subjecthood to refugees.
Their status is determined by legal and quasi-legal actors, such as the UNHCR
and other international institutions, during or after migration and through
resettlement. Their liminality and precarity is re-emphasized and reinforced,
though, through the refusal of law within the camps.

As the editors state in the introduction of this volume, law is not only
violence; it is also a polyvalent force working to construct, regulate, and pro-
duce subjectivity in mutually constitutive and historically specific ways. Law
can be violence, but it can also contribute to creative and productive pro-
jects, ones that may shape subjectivities and subjects through their relation
to law. Law’s slow violence can be felt, however, through a turning away of
legal protections and governance, a feeling made palpable within some of the
stark photographs depicting the violence of children going hungry and dis-
abled people sitting alone and apart from others. In the case of DYSWIS,
refugee youth are defined as refugees through their legal positioning as having
been forcibly displaced from their homes, and their subjectivities in relation
to this category were mined for the project. DYSWIS does not grapple with
the intricacies of international law pertaining to refugees, and yet we can
read through the images the simultaneous presence and absence of law along-
side the ambiguity and liminality within the photographs.

The DYSWIS camps are presented as facts, and their legitimacy is not chal-
lenged by the project presenting these spaces as uncontested reality. From the
photos and the captions, we are struck by the quasi-carceral life in the camp.
While several photographs highlight the relative deprivation and feelings of
being trapped in the camp, the depoliticization and decontextualization
of humanitarian logics driving the project limit opportunities to challenge
the governance of these spaces. For example, in one image we see a pair of
small hands grasping a chain-link fence. It may be difficult to interpret were
it not for the caption, “Prison. I dreamt I was in prison” (image caption;
Redden 2008). It is largely through the pairing of the words with the imagery
that feelings of empathy, confinement, and sympathy are developed. Indeed,
after viewing the photographs, one is left with a feeling of sadness that youth
live in these conditions, but there is limited space available to question how
they came to be there, where they are going, or how the camp system could
be reimagined. Instead, we are left with a sense of suspension, the feeling
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that there is a moral imperative to engage, but how to do so and with what
political objective in mind is as undefined by the project as the space itself is
within law. By visually capturing only the present moment in the camps and
providing no historical context, understanding of and relating to the youth
becomes limited to only that which is immediately visible.

Shane McGrath (2005) argues that refugees are subject to a “politics of
compassion,” which can have positive effects for those who may benefit from
these outcomes but may also serve to prioritize a Western subjectivity and
subjectification upon those who come under the scope of the compassionate
viewer. In this project, the youth, and the subjects in their photographs, were
presented in a way that caused reception to their stories to be shaped by
humanitarian sensibilities and the politics of compassion and sentimentality.
This effectively limited the self-authorship potential of DYSWIS. Further,
Szorenyi (2006) shows that the separation between those who feel compas-
sion and those who are the recipients of that compassion serves to reinforce
inequalities, once again solidifying the disparate relationship between refu-
gees and those who consume and react to their stories.

Conclusions and Future Directions

Projects such as DYSWIS offer applied insight into the implementation of
humanitarian prerogatives in ambiguous spaces, providing the opportunity
for established conceptions to be re-evaluated and reimagined in a way that
may allow for new relationships to develop between refugees and the agen-
cies representing them. DYSWIS arose out of humanitarian traditions and
responses to critiques of the mandate and effects of humanitarianism. Its
organization around refugee subjects in refugee camps positioned the pro-
ject in spaces marked by liminality, both with regard to the territory of the
camp and their legal position. The final output was a photography exhibition
in which the objective reality and truth of the refugee youth experience was
purportedly presented, and yet there remains outstanding issues with the
prioritization of visual representations of “truth” and the limits of political
engagement and potential both in the photographs themselves and for those
viewing them. Questions and considerations of politicization, contextualiz-
ation, subjectification, and seeing/being are all relevant to my consideration
of DYSWIS. In advancing legal subjectivity in diffuse ways, non-state forces
are advancing notions of liberal normativity through processes that are deeply
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implicated in how youth experience and engage with international institu-
tions. In analyzing a project such as DYSWIS, it is important to look at the
sensibilities and knowledges that lead to its development and implementation,
the spatial and political location of the project, and the continuing influences
of its existence. It is not easy to criticize a project intended to empower refugee
youth and support them in telling their stories; nowhere herein do I intend
to take away from the positive elements and intentions behind the project.
However, it is imperative to engage with projects and initiatives aiming to do
good; this is how we better understand entrenched power relations and open
space to consider how even noble intentions are often limited in their out-
comes, to uncover where these limitations originate from and to what effect,
and to find out how these reinforce rather than effectively challenge Global
North-South hierarchies.

If we consider the value of photographs to be relational rather than object-
ive, then we can begin to break down the binary of seeing/being seen and at a
minimum remain cognizant of the discrepant power relations that accompany
it. The issue remains, however, that the engagement in DYSWIS moves away
from the authors of the images and texts and instead becomes refocused on
the UNHCR, which is in current ownership of the exhibition. It seems plaus-
ible that the connections made are not with the youth in camp spaces but
rather with the agency that implemented the project. This is where DYSWIS
differs from other photoethnography projects. The exhibition is more strongly
associated with the UNHCR than with the youth, or with either camp. By
claiming ownership over the photographs and authoring the exhibition that
is accessible to the public, the UNHCR minimizes the political voice from the
photographers and reroutes the potential for relationality and connections
that could have been established from the youth to the organization.

Similar to what I have attempted to do in this chapter, socio-legal studies
creates space to bring together different bodies of research and literature in
order to examine how law and normative ordering impacts social relations
and sense of place. In this, we are able to look at the intersections, creative
opportunities, and political potential of challenging dominant configurations
of power through nuanced studies of the ways they operate and circulate in
varied sites around the world and come to be reproduced even within pro-
jects designed to challenge them. In the case of DYSWIS, we may be left with
a sense that colonial power relations are hegemonic and near impossible to
rupture. Indeed, the nature of hegemony is that it seems inescapable in its
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dominance and as a mode of truth that cannot easily be undone (Gramsci
1971). By working with the methods put forward by socio-legal studies, we
can gain an in-depth understanding of how these relations are codified, both
in doctrinal law and in numerous other scripted ways, and how these texts
influence understandings of and relationships to people both near and far.
By offering ways to understand not just local contexts but the ways that inter-
national organizations and institutions operate across state borders, space is
opened for exploring how the most influential bodies, such as the UN, are
complicit in processes that legitimize imposed depoliticization and fetishiz-
ation of the human experience. Through this we can start to pull the threads
that may ultimately serve to unravel the configurations of domination that
continue to exist through insidious racialization and othering.

Since my initial analysis of this project, DYSWIS has been implemented in
refugee camps in Syria and Jordan, with photographs and brief testimonials
available on a designated site for the project (UNHCR 2015). While a full
consideration of the more recent iterations of the project has not been com-
pleted at this time, preliminary investigation shows that the updated site offers
more opportunity for context and has videos as well as still photographs. The
site itself does not provide details about specific political realities that create
conflict and displacement, nor does it host detailed stories from project par-
ticipants. From the website, however, it does appear that photo exhibitions are
held in project refugee camps as well as online. This is a positive development,
as opportunities for shared experiences are positioned in locales where they
arise instead of in decontextualized spaces.

Photography projects such as DYSWIS offer important opportunities for
marginalized young people to present their experiences and point the camera
at what is interesting or important in their lives. Self-authorship mitigates
some critiques of disempowering narratives that present refugees only as vic-
tims. The medium of photography is not neutral however, nor is the training,
the curation behind putting together an exhibit, or how the photographs are
viewed by differently positioned audiences or humanitarian projects writ large.
Through these processes, law’s presence and absence can be felt simultaneously:
the violence and deprivation depicted in some photographs can be interpreted
as demonstrating lawlessness, a lack of protection. And yet the subjectifica-
tion of refugees within international law makes their presence within the
liminal spaces of the camps necessarily legal. This emerges in tension with
the concreteness of the moments captured on film, raising more questions than
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answers about how youths lives are governed, where and when the turning
away or refusal of law acts as violence, and how humanitarianism, as purport-
edly apolitical and impartial, is positioned to grapple with these challenges.

Notes

Acknowledgements: This chapter is an adaptation of my master’s research, which
benefited immensely from Dr. Anna Pratt’s supervision and her commitment to
critical scholarship. Thank you to the editors of this collection—Mariful Alam, Pat
Dwryer, and Katrin Roots—for their support, keen edits, and thoughtful suggestions.

1 The UNHCR has made DYSWIS an ongoing project and has conducted photog-
raphy workshops in a number of other camps in different countries, including
Jordan and Syria. This paper only considers the original iteration of the project,
but the analyses and critiques within may also apply to the later versions. I offer
a brief discussion of more recent developments in the conclusion of this chapter.

2 The photographs were previously accessible online through the UNHCR.
Unfortunately, during the production of this book, the online exhibit was
removed from the UNHCR site. See Redden 2008 for a sample of the photo-
graphs. Additionally, a few of the photographs are included in this video about
the project: https://www.youtube.com/watch?v=V-KV 4bpdnfY. I have decided
not to reproduce the images discussed in this paper. I did not attempt to obtain
copyright permission to have the photos printed in this chapter, as I do not want
to further reproduce the same processes that I am critiquing. I have chosen to
include the captions and narratives written by the youth, as this is the way they
made sense of the images they created.

3 International law itself is borne of colonialism, a history that remains embedded
in international relations and includes the actions and interactions of agencies
such as the UNHCR. This legacy has yet to be reconciled, and its impacts are
the subject of numerous works of post and anti-colonial scholarship. Please see
Anghie (2007), Baxi (2006), Mbembe (2001), and Rajagopal (2003).

4 Itis possible that there was a photo release process that was not shared in the
description; however, the number of children pictured with no adults seemingly
present and the woman presented as suffering from serious mental health chal-
lenges, for example, raises doubts as to how and whether consent was obtained.

5 See Edkins (2000), Gregory (2006), and Turner (2005).
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6 Practicing Freedom of
Information as “Feral Law”
and Advancing Research
Methods in Socio-legal Studies

Alex Luscombe and Kevin Walby

Research methods in socio-legal studies deserve more attention. As Banakar
and Travers have noted, the “absence of methods texts” (2005, x) in socio-
legal studies creates challenges for scholars and limits creativity. The lack of
development of specific research methods in socio-legal studies stands in
contrast to criminology and criminal justice studies, where research methods
texts abound (also see Martel, Hogeveen, and Woolford 2006). In this chapter,
we attempt to foster more attention toward research methods in socio-legal
studies in Canada. To do so, we reflect on how to use access to information
(ATT) and freedom of information (FOI) laws as part of socio-legal studies. In
the field of socio-legal studies, ATT/FOI laws are increasingly used as research
techniques to generate disclosures about the inside workings of government.
As we argue, ATI/FOI data can be incorporated into socio-legal research
projects and triangulated with other data types (e.g., public documents, inter-
views, field observations). Used as such, ATI/FOI requests can enhance the
“openness” of government, a partial and mediated window into the practices
of governing (Walby and Larsen 2012; also see Cordis and Warren 2014; Nam
2012; Hazell and Worthy 2010; Shepherd, Stevenson, and Flinn 2010).

Using ATI/FOI law to conduct research can be difficult. Because the
spirit and principles of ATI/FOI can be undermined by government
agencies to protect and reproduce dominant political structures, such as
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those in place for state surveillance (Roberts 1999, 2002, 2005), schol-
ars must devise creative ways of navigating the “games that bureaucrats
play” (Katz 1969, 1261). Efforts to break through government structures of
opacity via ATI/FOI are frequently undermined through loopholes and state
secrecy provisions in the law. Agencies can also pre-emptively block any
transparency effect from an FOI disclosure by limiting the contents of dis-
closure or disclosing the record in a format that’s difficult to work with (e.g.,
an unsearchable PDF file, or a printed and poor-quality scan of a spreadsheet).
At its worst, ATI/FOI operates less as a legal-democratic right for rendering
government more open and more as a means by which government can claim
the legitimating effects of having an ATI/FOI regime while undermining
any real democratizing social change (Brownlee and Walby 2015; Duncan,
Luscombe, and Walby 2022; Luscombe and Walby 2017).

Contributing to debates in socio-legal scholarship on research methods
(Banakar and Travers 2005), activism, and legal expertise, we theorize the
prospects of ATI/FOI for justice as well as the twists, turns, and drawbacks of
ATT/FOI by advancing the notion of “feral lawyering” Although the efficacy
of an ATT/FOI regime is mostly outside the user’s hands, we argue that some
barriers to meaningful disclosure can be overcome through use of creative
feral lawyering strategies. Rather than succumb to the seemingly indisput-
able expert decisions of ATI/FOI offices, practicing ATT/FOI law in this way
helps the researcher creatively push back using a more adversarial approach to
gain access to government records.' We advance the notion of feral lawyering
not as a way of characterizing some essential form that exists in the world
but as an ethos that can be adopted by new ATI/FOI users, particularly for
those already engaging in this kind of research as a means of rendering
their work intelligible. In the latter respect, the concept of feral lawyering
serves as a more precise way of accounting for the scrappy brokering work
many ATI/FOI users are required to engage in and thus of ATI/FOI law
in action.

Throughout this chapter, we use the term feral in a double sense. On
the one hand, the word feral is meant to conjure an image of a wild and
untamed animal that cannot be controlled and domesticated. Socio-legal
researchers that adopt a feral lawyer mentality in their use of ATI/FOI
refuse to be subdued by the expert claims and appeals to state authority of
ATI/FOI coordinators. On the other hand, an animal can also become feral,

as in the sense of a domesticated animal being released and allowed to run
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wild. In practicing ATI/FOI as feral lawyers, users refuse to take a submissive
“lay citizen” role by demanding and negotiating rather than asking for infor-
mation from their governments. ATI/FOI users that practice feral lawyering
not only refuse to be tamed by government laws, official discourse, and the
presumed expertise of coordinators, but they also actively reconstitut their
relation to the state, breaking free from their docile, lay-citizen bodies. By
adopting this more active, creative, and adversarial approach to ATI/FOI,
users help level the playing field, becoming more like professional lawyers
(broadly understood) than lay citizens. Feral lawyers demand, negotiate, and
challenge, upholding a will and proficiency to know rather than the more
passive and contained “right to ask” or “right to know” that government dis-
course encourages.

Most academic and socio-legal researchers using ATI/FOI are not act-
ing in the capacity of professional lawyers (and may not hold law degrees),
yet through creative brokering, they can often learn to mimic bargaining,
argumentation, and appeal practices familiar to professional lawyers.
We argue that feral lawyering captures this dynamic by shrinking the practical
and epistemic gap assumed between professional practitioners of law and
users of ATT/FOL Our chapter attempts to reframe orthodox assumptions
in popular legal discourse about who can be a skilled user of law. We begin
with reflections on the development of socio-legal studies and how we situate
our approach in this developing field. Next, we contrast our understanding of
practicing ATI/FOI law in action, conceptualized as feral lawyering, with the
official ATI/FOI narrative promoted by government. Finally, we elaborate on
the notion of feral lawyering and provide examples from our ongoing research
on public police agencies in Canada.

Why Socio-legal Studies? And How?

There has been considerable discussion about what socio-legal studies is and
where it is headed (see Travers 2001; Thomas 1997). These discussions have
often started with reflection on doctrinal legal scholarship. As Alan Hunt
(1981) once pointed out, traditional legal studies has had trouble accepting
theoretical and critical work. Doctrinal analyses of case law are still taught as
producing a kind of truth in law schools. Hunt (1981) argued that the import-
ance of a sociology of law is that it allows for theoretical and critical work in
ways that doctrinal analyses exclude. Cotterrell (1998) similarly argued for a
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social and theoretical understanding of law, to guard against the reductionism
of pure doctrinal approaches. Yet, even the sociological turn in law and the
subsequent development of a sociology of law has limits. One limit is that
the sociology of law has not been multidisciplinary and has tended toward
more abstract conceptual interventions, including the notion of society itself
(Fitzpatrick 1995). In the past two decades, the field of socio-legal studies has
flourished. In socio-legal studies, a greater diversity of research methods and
theoretical perspectives are now drawn on, an even greater diversity than
Hunt and Cotterrell even imagined (see Hudson 2006; Leonard 1995; Kline
1994). Mariana Valverde (2016) has argued that socio-legal studies is marked
by its focus on law in action—that is, studying the consequences, the impacts,
and the offshoots of law by examining how it works, not simply settling for
how the law says it works. Feenan (2009) similarly argues that socio-legal
studies examines law in context. In other words, socio-legal studies draws on
a diversity of methods and theories to disrupt the self-referential nature of
law and its authority.

Beyond the focus on law in action, Valverde (2016) notes that socio-legal
studies cannot afford to be overly philosophical or theoretically obtuse. The
trouble with some critical socio-legal work is that the analytical schemes
developed are so dense that they do not help advance the mission of ana-
lyzing law in action (also see McKnight 2015; Jabbari 1998; Kagan 1995). As
Valverde puts it, “Neither legal philosophy nor grand European sociology of
law are particularly helpful, and in many respects these traditions constitute
obstacles to concrete analyses of legal processes” (2016, 172). Taking this claim
as our point of departure, our conceptualization and practical approach to
feral lawyering is influenced by literature in social studies of science (Callon
1984; Latour 1987; Law 2009; Mol 2010). It has been argued that social studies
of science offers a unique and useful approach to the study of law and legal
knowledges “in the making” (Cloatre 2015; Rooke, Cloatre, and Dingwall
2012; Cowan and Carr 2008; Levi and Valverde 2008).? The language and
approach of social studies of science informs our conception and study of
feral lawyering and is consistent with the emphasis of socio-legal studies on
legal processes.

In social studies of science, the emphasis is on empirically documenting
social life “in action” (Latour 1987). Socio-legal phenomena are messy and pre-
carious configurations constructed by heterogeneous actors in motion (Law
2009). The approach highlights empirical questions of how actors and their
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material counterparts work together in a coordinated effort to achieve some
goal or outcome. Objects (e.g., texts), as much as people, have the capacity to
shape social outcomes. The law and its power, therefore, are never predeter-
mined conditions but achievements, network effects, and the outcomes of a
successful “translation” (Callon 1984). A social studies of science approach is
consistent with a socio-legal approach for four reasons.

First, a social studies of science approach and a socio-legal approach both
focus on the minutiae of daily practices. Second, both undermine the presum-
ably unassailable authority and universality of truth and knowledge, in one
case science and the other case law. Third, both perspectives strive to use theory
in a way that is still in contact with the empirical world or, better yet, based
on empirical observation. Comparative, empirical inquiry is a core focus in
contemporary socio-legal studies (Creutzfeldt, Kubal, and Pirie 2016). Fourth,
both social studies of science and socio-legal studies view the researcher as
an active participant in the research process, preferring methodologies that
are open, messy, and reflexive. Informed by social studies of science, below
we develop a mentality and guiding conceptual framework through which
to theorize, practice, and analyze law—ATI/FOI law specifically—that does
not ignore the letter of the law but instead requires a full immersion in law as
a way of studying it in action. The concept and mentality of feral lawyering
elaborated below does just that.

Going Beyond Official Legal Discourse

The Government of Canada’s website section on “how access to information
and personal information requests work” presents the ATI Act as provid-
ing “Canadian citizens, permanent residents and any person or corporation
present in Canada a right to access records of government institutions that
are subject to the Act” (Canada 2017). As the web page explains, each fed-
eral agency has an “Access to Information and Privacy Coordinator” “The
coordinators are responsible for ensuring that any access to information or
personal information requests received by the institution are responded to
in accordance with the Acts” (2017). The web page continues on to say that
while citizens have a right to ask, not all information can be released. The
coordinators review the information and determine what can and cannot be
released: “Some information needs to be withheld to protect other important
democratic values, such as national security considerations, or to protect
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the privacy of personal information” (2017). Some of these exemptions are
required by law; others are determined at the discretion of the public body
(2017). If the requester is not “satisfied” with how their request was processed
or with the contents of the disclosure, they can “make a complaint” to the
Office of the Information Commissioner of Canada (2017). One finds a similar
framing in government websites on FOI at the provincial level.

The government’s official discourses on ATI/FOI frame the process
through the language of legal rights (the right to ask), expert decision-making
(requests are reviewed by expert bureaucrats), national interests (information
is only inaccessible when its disclosure would undermine “other important
democratic values”), and customer satisfaction (the right to “complain” when
“dissatisfied” with the process or outcome). Lay citizens are encouraged to
make requests for information under ATI/FOI laws, await the decision of
expert coordinators, and then accept or “complain” about the outcome. This
official narrative and the framing of ATI/FOI are not only simplistic and
inaccurate but seek to constitute the requester in a particular way in relation
to the state. Official discourse around ATI/FOI positions the requester, as
lay citizen, in relation to the coordinator, as expert bureaucrat, and in this way
seeks to enact a power relation wherein requesters submissively take what they
get. The law, national interests, and democratic values are presented as the
core mechanisms through which information is disclosed or withheld. Other
more questionable considerations that might block or mediate the contents
of a disclosure—for example, understaffed ATI offices, personal quarrels,
an interest in avoiding political scandal—are not assumed to figure into
the equation.

Legal studies literature on ATI/FOI tends to reproduce this dichotomy,
treating ATI/FOI law as a special knowledge. For example, Kazmierski’s
(2016) work on ATI/FOI is reflective of a doctrinal approach and sticks to
case analysis or application of the Charter and constitutional tests to ATI/
FOI law (also see Kazmierski 2009, 2013, 2014). Focus on the letter of the law
and official legal and administrative mechanisms are also primary focuses
of literature on FOI and public policy (Cordis and Warren 2014; Hazell and
Worthy 2010; Shepherd, Stevenson, and Flinn 2010). Of course, this approach
is much needed to track changing precedents. The problem with such a doc-
trinal approach alone, however, is the analysis often stops with the letter
of the law. We want to theorize and analyze ATI/FOI law and practice in a

way that is consistent with socio-legal studies, and we want to study law in
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a way that moves with it. That is, we want to analyze ATI/FOI law and practice
using a method that can examine the making of law, the letter of the law, but
also, crucially, law in action.

Below, reflecting on the work required to successfully file an ATI/FOI
request for academic research in Canada, we present an alternative approach
to conceptualizing ATI/FOI in action. We call this approach feral lawyering,
a notion we introduce to highlight both the variance of ATI/FOI regimes in
practice (within and between organizations, countries, etc.) as well as the
creative strategies required for requesters to effectively gain access to useful
information in government. It is indeed a form of lawyering insofar as the
ATI/FOI user works with legal knowledges, processes, and resources to lever-
age information from the government, yet it is feral in the sense that the ATT/
FOI user can be more creative, collaborative, investigative, and subversive in
their work than those employed within the constraints of the formal legal
system. The goal of reconceptualizing the work of ATI/FOI requesting as
feral lawyering is not to suggest that requesters are equivalent to professional
lawyers or that requesters receive professional training as lawyers (though
this would be helpful). There remain crucial differences between professional
and feral lawyers, not the least of which is the specialized training received
by professional lawyers, the access to resources, and the role of the courts,
which can (but rarely) figure into ATI/FOI processes in Canada (see Yeager
2006). Still, to be successful, ATI/FOI requesters are required to adopt many
of the same negotiation, argumentation, and appeal practices familiar to pro-
fessional lawyers. Rather than ask and wait as lay citizens, the ATI/FOI user
as feral lawyer must adopt an active, creative, sometimes obtrusive approach
to navigating the wild and variable legal regime that is ATI/FOI (on creativity
and law, see Lefebvre 2008).

Feral Lawyering

In addition to challenging official discourse on ATI/FOI, there are two further
benefits for socio-legal studies literature to researching and practicing ATI/
FOTI as feral lawyering. First, it pushes socio-legal scholarship to explore those
areas of social life, in which law is constituted and legal subjects are pro-
duced, that otherwise lie outside of the expert services and formal arenas (in
particular, the courts) of trained legal professionals. ATI/FOI matters rarely

make it to the courts and, except in rare moments of journalistic frustration,
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are not widely publicized. When viewed through the terms set forth by gov-
ernment’s official discourse, it is easy to overlook the extent to which regular
users of ATI/FOI are involved in lengthy disputes that involve them operating
as quasi-professional lawyers despite usually receiving no formal legal train-
ing.? Not unlike jailhouse lawyers who train themselves to use law as a tool,
feral lawyers using ATI/FOI for socio-legal research educate themselves on
laws, legal modes of argumentation, effective strategies for brokering access,
and avenues for challenging seemingly “closed” decisions such as formal
appeal with Information and Privacy Commissioners (IPCs).

Second, feral lawyering involves complex and lengthy processes of nego-
tiating with coordinators, arguing, and appealing decisions, and insofar as the
feral lawyer extensively documents these, they make ATI/FOI processes—not
just the letter of law or surrounding official narratives—into researchable
subject matter for socio-legal studies scholars. Everything from the writing
of the request to the interactions with the coordinator can be extensively
documented. True to a social studies of science approach, this can also
entail keeping track of non-human as much as human actors involved at
every stage. When feral lawyering, ATI/FOI users are, for example, “acted
on” by a variety of legal and bureaucratic texts that shape their actions, and
these can be reflected on in detailed field notes for later analysis (see also
Prior 2008). By keeping detailed field notes of everything from the initial
request to the negotiations with coordinators, feral lawyering is some-
thing that can be reflected on in a subsequent analysis of how ATI/FOI law
works in action. Such analyses are often overlooked in socio-legal scholar-
ship on ATI/FOI, where the focus tends to be on the disclosure outcome.
Feral lawyering requires that the workings of ATI/FOI law in action are
well documented.

Brokering Access, Strategies of Argumentation,
and Appeal

ATI/FOI starts with the filing of a request for records with a government
agency. This can be anything from a corpus of emails to a series of internal
reports, a Memorandum of Understanding, or any other bureaucratically gen-
erated text unique to the organization the researcher is interested in. Drafting
the requests requires careful consideration of the file structure of the agency
records in question. The ATI/FOI user should do their homework on the
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agency, their personnel, their records, and so on, to inform the wording of
the request. This might entail looking at the wording of other similar requests
and asking colleagues or journalists for feedback. Once an ATI/FOI request
has been filed with a government agency in Canada, the user will often receive
a phone call from a coordinator. Sometimes the user will receive an official
letter first, acknowledging receipt of the request, but it is this first informal
contact by telephone that for feral lawyers constitutes the first moment of
negotiation with the government over access to data. The moment the user
answers the telephone from a (typically) “private” number, the coordinator
will usually start the exchange by seeking to “clarify” the wording of the
request, sometimes also asking why the information is being sought. Once
the requester has supplemented their written request with a verbal explanation
of the information they are after, it is typical for coordinators to encourage
them to reduce the scope of the request by presenting claims about high
fees and lengthy time delays due to the large amount of work that would
allegedly be required to process a request. When acting as feral lawyers, ATI/
FOI users tend not to give in blindly to the coordinator’s recommendations
(which usually entail dropping or limiting the scope of the disclosure) but use
this as an opportunity to “broker access” to the records they are after (Larsen
and Walby 2012). There may be a discussion of costs for larger disclosures that
occurs, though an early mention of cost by an ATI/FOI coordinator during
the brokering process may be an attempt to dissuade the user. The feral law-
yer needs to be shrewd during these conversations and negotiations and be
prepared to challenge exorbitant fee estimates if necessary.

ATI/FOI requests present users with numerous opportunities to employ
creative and legalistic styles of argumentation to broker access to information.
When feral lawyering, ATI/FOI users may mimic styles of argumentation
popular in their understanding of professional law (which will vary from
person to person). For example, one strategy that we commonly use, par-
ticularly in large comparative research projects involving multiple identical
ATI/FOI requests on multiple agencies, is to argue precedent. When a
coordinator seems hesitant to release information or informs us that
they will be heavily redacting it, we inform this coordinator when pos-
sible that other agencies—particularly nearby ones or agencies in their
same province—have released this information already without applying
the same sections of law to severe it. Coordinators will rarely if ever ask
about your requests with other agencies, but as feral lawyers, we usually
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offer it. By sharing the response and disclosure package of other agencies,
these agencies sometimes reconsider their own proposed approach to fram-
ing the disclosure. This is evidence that, although they often present their
rationales as indisputable, there is no “natural” or “inherent” connection
between the information being asked for and the sections of the law that
prevent that information from being disclosed in the interests of the state.
Challenging their rationales through tactics like this one is proof that the
seemingly impenetrable legal arguments put forth by coordinators to justify
their decisions are not set in stone.

One request we submitted to the Abbotsford Police Department (APD) in
British Columbia provides a case in point (see Luscombe, Walby, and Lippert
2017). For a larger comparative research project on user-pays policing (i.e.,
companies hiring public police for private ends, for example, crowd control,
event security), we submitted requests for internal police records logging the
names of businesses that had hired members of the APD between 2012 and
2015. Having filed this same request with ninety police departments across
Canada, we encountered varying degrees of openness and ease of access to
records. For reasons unknown, the APD was the one agency that sought
to block us. After receiving an incomplete and highly redacted version of the
documents we requested, we demanded that the coordinator provide us with
a written explanation of their rationale and legal justification, something they
had not initially provided with the disclosure package. As the coordinator
explained to us by email,

I understand what you are asking for, however, that is not information
that we will be providing and is not in the public interest. We have
provided you with the financial information which indicates what the
Abbotsford Police have received in recouped expenses for callout servi-
ces provided. If the Abbotsford Police were to hire an outside company
to provide a service, then yes, we would release that information as it
would be the taxpayers’ right to know where the money is going. How-
ever, when we are hired by another organization/company to provide

a service for them (on a cost recovery basis only), it is not our place to
release information on the specifics of that organization and how they
spend their money. As a public body, not only do we release informa-
tion, we also have a responsibility to protect the personal information
of individuals and private companies. If you have any other questions,
please feel free to contact me again.
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The passage above evinces many of the elements of ATI/FOI official dis-
course that we have discussed so far. By requesting that the coordinator
explain their reasoning in writing, we were able to obtain the basic necessary
information to construct a counter-argument and initiate an appeal. First,
note the tone of the explanation, written in a seemingly unchallengeable,
expert, and authoritative way. Rather than state that they did not believe the
information to be in the public interest, a view that ran contrary to our own,
the coordinator stated that the information “is not in the public interest” And
rather than the information being something that they wished or preferred
not to provide, it was presented as information that they will “not . . . be pro-
viding” Language use is important here, as the chosen words seek not only to
communicate to the user the agency’s rationale for withholding information
but present them as unchallengeable, expert-based, and authoritative. They
speak to the user as a lay citizen rather than as a feral lawyer. The mention of
the “taxpayers’ right to know” is also significant here, as it seeks to close the
exchange by framing it in the language of binary rights (the right to know ver-
sus the right not to know) rather than the more fluid proficiency to know that
is at the core of feral lawyering. The coordinator’s response also seeks to frame
their withholding of records in terms of protecting “other democratic values,”
referring to a responsibility to protect the information of individuals and pri-
vate companies. Finally, in the last sentence of their response, the coordinator
encouraged us to contact them with “any other questions” about the agency’s
“expert” decision (rather than contact them to challenge or counter-argue it),
again presented as something fixed and unchallengeable. This entire passage,
which is typical when using ATI/FOI to research government agencies in
Canada, exhibits many of the qualities of the official discourse surrounding
ATI/FOI that feral lawyering is meant to challenge.

After receiving this response from the coordinator, we prepared a detailed
analysis and counter-argument to this rationale and sent it to the local prov-
incial IPC. Rather than a process of “dissatisfaction” and “complaint,” feral
lawyering involves disputing the decision of the blocking agency through
lengthy, quasi-legal challenges and appeals framed in law and submitted to
an IPC. Before filing an appeal with an IPC, feral lawyering ATI/FOI users
prepare detailed letters, documenting all their communications with an ATI/
FOI coordinator and crafting a persuasive counter-argument based in law
establishing why they believe the coordinator is unjustified in withholding
the information they are demanding access to. In our own appeal letters
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to the IPC, for example, we refer to precedent, propose alternative interpret-
ations and applications of ATI/FOI law, highlight sections of ATI/FOI that
strengthen our case, make “public interest” arguments about the informa-
tion we are requesting, and sometimes even point to evidence of seeming
ill-intention by the ATI/FOI coordinator in the context of formal and informal
communications. We have also filed fee waiver requests with several agencies,
an avenue of appeal that agencies do not always advertise or encourage but
that can work well especially for students without sufficient financial resour-
ces to cover high costs. Finally, in some instances, we have gone as far as
to threaten litigation, citing access to (admittedly sometimes exaggerated)
research budgets, to gain access to information from agencies that simply
will not budge otherwise.

In our letter to the IPC regarding the APD files, we explained how we
had already filed this exact same request with other police agencies in the
country and had received the information we requested. We also pointed to
section 22(4)(a) of British Columbia’s FOI law, which states that the disclo-
sure of third-party information is not considered an unreasonable breach
of privacy if “the third party has, in writing, consented to or requested the
disclosure” The coordinator, who received a copy of this letter from the IPC,
later responded to us again by email saying that they had contacted other
agencies to confirm: “Since our last reply to your request we have consulted
with several other police agencies to get their feedback regarding your type of
request and confirm that they did agree to release the requested information
to you, as such, we will follow suit” The coordinator, despite iterating at the
start of another response letter that they had released all the information
we had requested (an untrue statement), decided to “follow suit,” giving in
to the argument for precedent made in our letter to the IPC.

The process of request and appeal is unfortunately not always as straight-
forward as our above experience with the APD. Another example of feral
lawyering comes from Randy K. Lippert (see Lippert, Walby, and Wilkinson
2016). Lippert and his colleagues submitted FOI requests to four police agen-
cies in Ontario regarding similar policing practices to those we had requested
from the APD. One of the agencies did not acknowledge receipt of the request
or respond in any way within the required thirty-day period, despite having
received a money order for the processing fee. After several months with no
response, Lippert resubmitted his request in person, repaying the processing
fee. When several months later there was still no response, Lippert submitted
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an appeal with the provincial IPC. In the appeal letter, Lippert detailed the
actions he had taken to submit and resubmit the request and established
precedence by showing how the other three agencies he submitted the same
request to had already completed his requests. The IPC replied acknowledg-
ing his two requests to the police agency and indicated that they would be
initiating a response from them. Soon after, the police service provided a fee
estimate of $2,071 CDN, an amount twenty times higher than charged by
the other three agencies.

Lippert contacted the IPC about this astonishingly high fee estimate and
was encouraged to submit a fee waiver request to the agency. In the fee waiver
letter, Lippert argued that the fee be abandoned or reduced because of the
small amount of preparatory work required by the agency, the precedent
set by the other three departments, and research budget limitations and
because the research he was conducting was in the public interest. Under
Ontario provincial FOI law, the agency is required to respond to this fee
waiver request in ten days, but Lippert did not receive a response for two
and half months, whereafter the agency denied his request on the grounds
that every police service “is a different entity and is not required to keep the
same database format” (Lippert, Walby, and Wilkinson 2016). In the letter,
the department also explained that “your request dated May 17, 2012 and
assigned our file number 12-2015 . . . duplicates 666 pages of this request. You
may wish to amend your request and . . . and reduce your fees by $799.20”
(2016). In other words, the agency had amalgamated the two duplicate
requests under one file number resulting in a considerably higher fee esti-
mate, a seemingly ill-intentioned tactic of stalling and blocking access (it may
have been sheer incompetence, but this seems less likely given the broader
context). By combining the two duplicate requests, and therefore planning
to process the same disclosure twice, the department was able to justify a
high processing cost and feign flexibility by offering to reduce the cost by
only processing the request once. When Lippert appealed again with the IPC,
the department used this rationale to justify their position and high cost,
which the IPC, given its limited powers, was able to do little to challenge at
the time. Two months later, Lippert received an email from the same IPC
mediator explaining that the police department had agreed to release the
information at a lower and more reasonable cost of $290 CDN. After paying
this amount to the police agency, Lippert still did not receive any of the records
from the agency. Unable to contact the IPC mediator, he eventually learned
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that his file had been transferred to a new IPC official. Lippert debriefed the
new mediator, who agreed to initiate a “failure to disclose” appeal. A week
later, Lippert and his colleagues received the information they requested.
The lengthy and drawn-out fiasco took over a year to settle from the date
of the initial request to final disclosure. In contrast to our example of request-
ing files from the APD, Lippert’s experience was more complicated, drawn
out, and even ridiculous at times. His experience perfectly demonstrates how
far some agencies will go to prevent access to their records (even when they’re
as generally benign as these were). It also demonstrates just how persistent
feral lawyering ATI/FOI users need to be when brokering access to records
from such guarded agencies as the police.

We want to end with a note on ethics. Invoking precedent is one nego-
tiation strategy that many feral lawyers use, but there are many other
possibilities, some more seemingly risky from the standpoint of established
scholarly ethics. How far a researcher practicing feral lawyering is willing
to go in their argumentation tactics is an ethical matter. As we have argued
elsewhere, ATI/FOI calls into question some ethical conventions in qualita-
tive research (Walby and Luscombe 2017). Feral lawyers, who are generally
viewed as submissive lay citizens by the power-wielding state, are “studying
up” (Nader 1974) rather than “down” and, in our view, require a different
procedural ethic than is applied in other research situations where the power
relation is reversed (e.g., research interviews with prisoners or other vic-
tims of state violence). When studying the state using ATIT/FOI requests, is
there still an ethical duty for researchers-as-feral-lawyers to avoid deceiving
coordinators in informal communications or to take caution when evidence
of illegal or disreputable acts by state officials is obtained? When coordinators
dubiously probe researchers about their research questions, intentions, and
publication plans, are researchers still required to be totally transparent
and forthcoming with them? The fact that coordinators sometimes inappro-
priately ask about users’ intentions with the disclosed information, even
though their decisions should not be made on such extralegal grounds, trou-
bles established ethical practices of researcher-subject transparency applicable
in other contexts and enforced by institutional review boards (also see
Burr and Reynolds 2012; Prior 2010). While such questions remain unanswered
and will vary by situational context, our goal here is simply to trouble main-

stream ethical considerations in the context of ATI/FOI that, depending
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on the procedural and situational ethics of the researcher, will constrain or
enable the use of different feral lawyering tactics.

Conclusion

In this chapter, we have developed a guiding conceptualization and research
mentality through which to simultaneously study and practice ATI/FOI that
is consistent with social studies of science and socio-legal studies. We have
drawn attention to the need to foster more attention for research methods in
socio-legal studies in Canada. Clarifying different methodological approaches
to conducting socio-legal studies helps demarcate what socio-legal studies
itself is and the direction it is headed (cf. Harris 1983). Specifically, we have
developed the concept of “feral lawyering” in the context of ATI/FOI law as
a way of cultivating a critical socio-legal analysis of law in action, moving
away from reifying law as a privileged knowledge, and resituating academics,
lawyers, activists, and other everyday people as capable users of law.

There is privilege involved in using law in this way, but the challenge is to do
so in a manner that levels rather than reaffirms hierarchy. Indeed, using ATI/
FOI in a feral manner is one of the only ways to investigate what the editors of
this volume call the “slow violence” of the state (see the introduction). Such an
insurgent approach cannot simply offer “a how-to manual revealing a linear
cause-and-effect of the discipline (as generations of classical sociology thinkers
and law ‘and’ society scholars suggested). Neither is law purely an aspect of
social life” (McKnight 2015, 122). A social-legal approach needs to examine the
making of law, the letter of the law, and law in action using new and existing
conceptual and methodological tools rooted in the social sciences. The approach
to feral lawyering used by us and many other ATI/FOI users in Canada and
beyond attempts to level the playing field and dismantle the expert bureaucrat /
lay citizen understanding of legal knowledge that marks official discourse
on ATI/FOI and the legal field more generally. This approach to socio-legal
research requires patience, grit, and the use of law to investigate practices of
power and governance. There is also a subversive element to using ATI/FOI
in this way, as these records can reveal embarrassing, wasteful, violent, and
abhorrent government practices. This approach further acknowledges that law
comes in many forms and is practiced by all kinds of players in the legal field
(also see Tamanaha 2000; Merry 1988). Law is not simply what the state or legal
experts say it is. As we have shown, ATI/FOI law is not reducible to case law
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or reviews of existing legislation. The goal of feral lawyering is to practice and
study law in a non-obtuse, theoretically informed way to advance a socio-legal

understanding of research methods and of ATI/FOI law in action.

Notes

1 It is not our contention that all government records should be publicly released.
There are justifiable reasons for withholding records from the public. However,
it is our assertion that many (possibly even most) of the records that govern-
ments deny access to do not fit this category of “justifiably withheld.” Indeed,
the specific documents we are interested in for our research are often mundane
and bureaucratic. It is precisely these documents that can help show how law
works in action.

2 There is also related literature in criminology (see Robert and Dufresne 2015).

3 Talk to any experienced user of ATI/FOI in the worlds of academia, journalism,
or activism, and they will tell you that getting access to records requires more
than just filing a request. ATI/FOI users have to go further by creatively bar-
gaining, arguing, and bluffing. It is this difference in mentality and practice that
we conceptualize as feral lawyering.
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/ Far from the Madding Crowds

Redefining the Field of Socio-legal
Studies from Within

Nergis Canefe

Far from the madding crowd’ ignoble strife / Their sober wishes
never learnd to stray; / Along the coolsequesterd vale of life / They
kept the noiseless tenor of their way.

—Thomas Gray, “Elegy Written in a Country
Churchyard”

This chapter examines key questions regarding socio-legal studies and social
change, with the central argument being that more needs to be done to
reorient the field toward questions of law’s violence at a global scale and re-
examine the politics of everyday life in our quest for radical social change. To
this end, it documents some of the problematic aspects of a select set of past
endeavours and provides examples that successfully address law’s relationship
with history and sociality in a pointed way, including analyzing critical work
emanating from the Global South and critical citizenship and migration stud-
ies. The chapter introduces questions of method that are endemic to the kind
of inquiry that mark the field as distinct and concludes by identifying polit-
ical philosopher Agnes Heller’s work as a potential remedy for some of the
ailments that have limited discussions on the nature of law and its contextual
character. Walter Benjamin’s work is also introduced, albeit briefly, and the
focus is mainly on the questions Benjamin asks. Overall, laying out some of
the main theoretical threads used by socio-legal studies scholars constitutes a
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point of entry for a dedicated debate on the changing meaning of interdisci-
plinarity, dissent, and discontent in the field. The central problematic of the
chapter is not to define what exactly socio-legal studies is or has been. Rather,
the chapter deals with a select group of canonized approaches to socio-legal
studies that could potentially offer much more if they were to include an
explicit framework concerning the politics of everyday life. As such, it invites
us to reconsider the promise of the acute interest in everyday life articulated
by Heller as a means to redefine the field from within.

Since the emergence of socio-legal studies as a distinct field and a trans-
disciplinary track of analysis back in the late 1960s, the maxims of being
pluralistic, self-reflective, critical, and subversive became common mark-
ers of the scholarship associated with it. The combined study of law, legal
institutions, legal processes, policy reform, politics, normative orders, the
relationship between the state and the law, the production of criminality,
jurisprudence, and much more was poised to surpass what the sociology of
law, the anthropology of law, the psychology of law, legal history, criminology,
and law and economics promised to deliver. One of the defining features
of socio-legal studies, in contrast to traditional doctrinal law, has been its
activist- or social-justice-oriented current, leading to the hand-in-hand march
of activism, social and community engagement, and nuanced legal schol-
arship with a commitment to social change. This perspective informed the
underlying premises of the Law and Society Associations on both sides of
the Atlantic Ocean. Whether the “law and society discourse” indeed came to
form a “second legal training” a la Galanter is to be debated, especially given
the fact that many of the scholars populating contemporary law and society
programs are not legally trained (Trubek and Galanter 1974; Merryman 1977).
Debates on what constitutes law gradually penetrated the realms of social,
political, and economic analysis. Early works like Philippe Nonet and Philip
SelznicK’s Law and Society in Transition ([1978] 2017) explain the primary
forms of law as a social, political, and normative phenomenon and generously
speak of the fundamental difference between repressive law riddled with raw
conflict and the accommodation of special interests and responsive law as
the embodiment of the struggle to realize an ideal of polity. This recasting of
jurisprudential issues from a social science perspective provided the initial
framework for analyzing and assessing the worth of alternative modes of
legal ordering. Such classic texts in law and society literature may not neces-
sarily form parts of a canon in the strict sense of the word. Nonetheless, they
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are exemplary of law-and-society scholarship’s sustained effort to prove the
web of relations among history, sociology, philosophy, anthropology, and pol-
itics for the past half century. Indeed, as early as the 1980s, Marc Galanter’s call
of “down with the ringing grooves of change” was already attacking the past,
present, and future of legal education for its lack of commitment to change and
betterment. Forty years later, what is clear is that many of the untameable chil-
dren of academia—including post-colonial studies scholars, those focused on
feminist methodologies and theories, anti-racist critical methodologies advo-
cates, proponents of anti-colonial and decolonial methodologies, and Marxist/
post-Marxist political economy scholars—also turned their gaze onto law,
entering the discussion on law in this newly established castle of myr-
iad dreams called socio-legal studies (Darian-Smith and Fitzpatrick 1999;
de Sousa Santos 2002; Riles 2004; Silbey 2005; Teubner 1997; Valverde 2009).

Despite these promising developments, in the following pages, I urge you
to consider the possibility that the edifice of socio-legal studies incorporated
some of the rigidities and silences that the field of inquiry set out to subvert
in its dedication to social change and politically engaged legal scholarship.
These issues largely pertain to what law is, how it functions, who uses it,
and where it exists. This chapter provides an overview of some of the voices
of discontent from within socio-legal studies in an attempt to decipher the
sources of agony and anger that these critical voices articulate. It posits that
we must pay more attention to the inner dynamics of the shaping and reshap-
ing of socio-legal studies. There are lessons to be learned for the benefit of
present and future generations who attempt to do advocacy work, activism,
public intellectual engagement, compassionate community involvement, and
scholarship all at once. This complex configuration corresponds to a realm
much bigger than any particular designation could address within the field.
Therefore, part of the future project for legal studies must be to turn the
insights gained from our understanding of the subjects and objects of legal
knowledge into further questions and inquiries about the self-imposed limits
in select areas of socio-legal scholarship. Only then can we look deeper into
conjunctures and commitments capable of challenging the academic disci-
plinary parochialisms that still haunt us.
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Politics, the Law, and Scholarship:
Contemporary Interventions

In the history of the field of socio-legal studies, the role of the law in politics
was construed rather narrowly during its formative stages. In contradistinc-
tion, there has emerged a critical mass of work that looks at the role of politics
in the making and practice of the law during the later decades (Vago 2015;
Nonet 2017). A brief review of the relevant literature since the early 1990s
demonstrates the presence of a sustained interest in legality that has been
largely concentrated on the analysis of the role of politics in the making of
new laws, the initiation of social change, and of course, law as a tool for social
control and disciplining and hence a tool for disciplinary and institutionalized
forms of violence (de Sousa Santos and Rodriguez-Garavito 2005; Loughlin
2000; Tamanaha 2004). Unfortunately, this view also implies a questionable
acceptance of the distinction between public and private spheres as a reason-
able guide for the study of law. In contradistinction, a more interactive view
of the law characterizes legal mobilization and the invoking of legal norms as
a form of political action by which the citizenry or political subjects at large
use public authority on their own behalves (Rajagopal 2003; Levitsky 201s;
McCann 2017). This form of public and political power, although contingent,
is widely dispersed and thus open to various forms of mobilization on a global
scale as well (Baker-Cristales 2008).

For rejuvenating the “older” socio-legal studies as defined by critical legal
studies dating back to the 1970s, a full consideration of the factors that influ-
ence legal mobilization is important not only for understanding who uses the
law and to which ends but also for predicting reactions to the implementation
of public policy and legal regulations at both domestic and international levels
(Cotterrell 2008). There is no doubt that politics strongly influences the form
and extent of the implementation of laws and, in particular, the allocation
of power and authority via the state. However, we must also consider the
reverse and pay attention to how law interacts with, frames, responds to,
and influences politics, society, and economics. To this end, in this section, I
present a subset of critical interventions operationalized by socio-legal studies
scholarship that engages with the politics-and-law relationship from multiple
angles and via unsettling questions. This is also the lens through which I trace
the reinvention of the field from within rather than simply responding to what
existed before or outside. My preoccupation is with the distance between the
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academic studies of law in the progressive context of socio-legal studies and
the politics of everyday life, social change, and transformation. The most
current genre of socio-legal studies scholarship, which includes literatures
on legal ethnography, legal consciousness, and law and the city with an acute
interest in everyday life, is very keen on claiming to have closed that gap (Starr
and Goodale 2002; Silbey 2005; Valverde 2012; Darian-Smith 2016; Hertogh
2018; Doll and Walby 2019). In my view, there is still more to be thought about.

In particular, in the larger context of law’s dependency on both politics
and society, the complex relationship between law and social movements
is of great significance. Social movements use a wide variety of legal strat-
egies in their programs—including litigation, lobbying, and administrative
advocacy—to bring about social change. Law, particularly rights and rights
claims, provides movements with political strategies and plays an important
role in the cultural anatomy of a social movement. No doubt, law is a con-
tested terrain for social movement struggles and movements that often rely
on the rights discourse to frame their grievances, to generate and circulate
collective identity claims, and to recruit and mobilize activists as well as to
develop a system-level critique. Law and legal strategies can exert conservative
or oppressive influences on social movements as well, sometimes channelling
protests and more radical forms of action into the orbit of conventional polit-
ical institutions. Overall, this complex interaction among social movements,
politics, and the law constituted the key venue through which socio-legal
studies scholarship redefined itself from within and with direct reference to
everyday life.

A key example of this came from the Global South, where challenging
government authoritarianism and enduring neocolonialism were import-
ant vectors of political struggles both within and beyond law schools. For
instance, the impetus for a radical reform of the law school curriculum in the
name of social relevance and critical awareness found one of its best expres-
sions in the development of an interdisciplinary first-year foundation course
on “Economic and Social Problems of East Africa” developed by the law fac-
ulty at Dar es Salaam, Ghana (Shivji 1986). In this regard, socio-legal studies
had a direct link with the streets in the Global South more so than elsewhere:
in geographies stretching from Brazil, Chile, Argentina, and Nicaragua to
China, India, and Japan, from Mozambique, South Africa, and Zimbabwe
to Sri Lanka, critical approaches to law were real platforms for social and pol-
itical change throughout the last quarter of the past century. In other words,
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there are alternative histories in the Global South that link law and society
movements and socio-legal studies scholarship with actual social movements
and political struggles in real time (Dirlik 1994; Bayat 1997, 2000; Samaddar
2006; Mignolo 2010; Roy 2011). Whether that impetus has been sustained
in the Global North and Western academia in general is a question yet to
be answered.

There is a second conjuncture whereby we witness many interventions
made to both established academic disciplines and everyday politics from
the cohorts of socio-legal scholars. Issues of citizenship and immigration are
critical for understanding ways that individuals, communities, and diasporas
are created, sustained, excluded, exploited, and marginalized via the law and
how they respond to their circumstances through politics. For socio-legal
studies scholarship, this has been an area of growing interest and dedica-
tion, particularly in the Global North, where law defines, decides, divides,
and excludes in very structured and formalized ways. Citizenship, broadly
defined, includes legal status, membership rights, civic involvement, social
participation, and political, economic, and cultural linkages to structures that
delimit, transcend, and deconstruct the state. At the same time, it is essential
to understand the discourses and practices that implicitly and explicitly define
citizenship in particular contexts. Race, gender, national origin, religion,
ethnicity, language, age, social class, and other markers of membership and
exclusion determine the claiming or attribution of citizenship (Parmar 2015).
Moreover, globalization, migration, and transnational processes constantly
reshape both citizenship and, again, exclusion from it, positioning individ-
uals and communities either within or outside of legal orders (Hyndman and
Giles 2011; Hamlin 2012). In this context, legal management, governance,
and control over immigration are clearly crucial concerns. Given the new
realities emanating from the war on terrorism, the restructuring of immi-
gration and refugee policies at a global level, and the resultant sharpening of
inequalities, it is essential to examine how movements, rights, and statuses
are being distributed or denied by legal orders (Malkki 1995; Lindley 2014).

Under the heading of migration, citizenship, and membership, there also
emerged the category of “displaced/dispossessed peoples,” which includes all
those forced to migrate internally and internationally as a result of political,
natural, or man-made issues (Glick Schiller and Salazar 2013; Casas-Cortes
et al. 2015; Darling 2017). From homeless people, trafficked persons, and
Indigenous peoples to asylum seekers, refugees, unaccompanied minors,
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and stateless people, millions are fleeing from Africa, South America, South-
east Asia, the Middle East, and Europe. Indeed, the heightened impact of
recent migrant crises across the Mediterranean, Central America, Southeast
Asia, Europe, and the Middle East demands new collaborative approaches
to the millennia-old challenge of protecting those, especially children and
women in the Global South, seeking refuge either regionally or across the
North-South divide (Lems 2016). Forced displacement resulting from violent
conflict, human rights abuses, climate change, natural disasters, economic
disparity, or induced development leads to novel forms of marginalization
and vulnerability because few legal instruments apply to safeguarding the
rights of people on the move (Saunders 2014). Furthermore, the social, pol-
itical, and legal issues of wealthy states favouring the immigration of select
groups and brain-draining resource-poor countries of their highly educated
citizens lead to the perpetuation of neocolonial oppression (Chimni 2009;
Scheel and Ratfisch 2014). Unjust processes of migration are buried deep
within the promising facade of globalization and new development models.
These issues have been aptly discussed in the socio-legal studies canon.

Overall, since the early 1990s, the area of international law and politics
indeed brought together a large group of scholars, teachers, researchers,
and practitioners working on issues related to the politics of international
legal thought, practice, method, and history. Institutions and organizations
across the world, both in the Global North and South, have been employing
a wide variety of theoretical and empirical approaches drawn from the disci-
plines of international law, anthropology, political science, history, political
economy, sociology, international relations, and cultural studies in order to
examine some of the most pressing problems related to the current global
(dis)order and its normative underpinnings (Parfitt 2013; Grabham 2016;
Nicholson 2016). The work of this group manifests a diverse range of political
convictions. Their concerns range from a foundational critique of the practices
of human rights and judicial activism to the development of Marxian, post-
colonial, feminist, and queer legal theory and from the heterodox regulation
of international finance and trade to the critical potential of international
legal historiography (Parmar 2008; Eslava and Pahuja 2011, 2012; Gathii 2011;
Parfitt 2014; Sreejith 2017). The increasing visibility of the disciplinary nature
of international law in existing global, national, and local legal orders has led
to contestations and reconfigurations of the separation between the domestic
and the international realms (Rasulov 2010, 2016; Eslava 2015).
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I see furthering of this project of analyzing law from local to global and
back in critical theories pertaining to gender identities, critical race theories,
feminism, and of course, post-colonial studies as they have been increasingly
included in the socio-legal studies curricula. Cognizant of the brittle criticism
that the original wave of feminist legal theory essentialized the feminine and
excluded racialized and marginalized voices, since the 1990s, feminist socio-
legal scholarship has been striving to become an energizing force again in a
number of interrelated areas best characterized by the term intersectionality.
In this larger context, another theme of critical importance is socio-legal
studies’ intent to broaden the conversation on sex work by bridging issues
relating to sex with other labour contexts by examining their intersections
(Jeffrey and Sullivan 2009; Hickle 2017). In addition to important theoretical
work on intersectionality in general, conducting critical research on sex work
with an emphasis on the regulation of sex(uality) in “mainstream” workplaces;
facilitating comparisons among working conditions, labour standards, work-
ers rights in sex work, and “mainstream” labour; reflecting on how regulatory
frameworks governing sex(uality) in the workplace both help and hinder
workers in diverse contexts; and locating cross-national and geographically
specific regulatory discourses governing sexuality, sexualization, and sexual
harassment and exploitation in the workplace is one of the most important
contributions made by contemporary socio-legal scholarship in this area
(Raguparan 2017). All the same, the criminalization of the sex industry and
the marginalization of people working therein remains a pressing issue, albeit
made more visible (Law 2015).

The shared interest in gender and equality as related to race, class, sexual
orientation, and disability cuts across many fields and hence encourages the
cross-pollination of feminist critiques with debates on law, legality, normalcy,
and order (Ahmed and Seshu 2014; Ahmed 2014, 2015; Baratosy and Wendt
2017). In a similar vein, queer theory’s application to law focuses on disrupting
established meanings while also questioning identity claims and disciplinary
boundaries. Scholars and activists engaged in these fields are keen to shed
light on the interconnectedness of patterns of domination engendered by
legal technologies and narratives, in particular those initiated and sustained
by biopolitics and the institutional governance of social life. Queering law,
domestic or international, has become the means for examining and dis-
rupting law’s (re)production of the status quo through processes of othering
in media, policy-making, legislation, adjudication, and litigation. Queering law
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also includes activism that addresses bodies, identities, and subjectivities in
order to undermine the dominant conceptions of power and sovereignty.
More generally, this theoretical approach seeks to undo law’s boundaries and
binaries that serve to uphold current structures of oppression that not only
affect queer subjects but other gendered, racialized, classed, (dis)abled sub-
jects. Furthermore, queer theory critically attends to legal technologies such
as citizenship, immigration status, and similar determinations of capabilities
through legal categories by exploring both the oppressive and emancipatory
aspects of these practices of othering lying at the root of local, communal, and
personal dimensions of politics. Whether this is socio-legal studies or queer
theory focused on law is open to debate, though the former has its materials
selected almost exclusively from the legal field.

Lastly, the body of work characterized by class analysis and the Marxist
critique has been marked by genuine attempts to define what law is and what
law does with visible emphases on politics and social change. In terms of their
absorption by socio-legal studies scholarship, it is apt to suggest that Marxist
socio-legal studies has been offering its own take on how to tackle the potent
category of class (MacKinnon 1983; Pashukanis 2017). In a globalized late
capitalist economy, there is a marked need for new approaches to the age-
old challenge of protecting workers’ rights and improving labour standards
as well as addressing the global phenomenon of precarity and non-status
people. Current forms of globalization affect both the nature of work and
the character of the employment relationship itself in unprecedented ways.
Improving competitiveness through restructuring workforces and production
across national borders has indeed led to the emergence of a whole new class,
that of the precariat, a term that began to define an entire field of study dur-
ing the past two decades (Neilson and Rossiter 2008; Goldring and Landolt
2013; Tappe and Nguyen 2019). States in the North look for ways to pre-
serve existing levels of employment and production while those in the South
struggle simultaneously to promote growth and investment and to keep the
labouring classes under control. Changes in production processes, locations
of mass production, the effects of global market forces on redefining work,
and worker’s rights and conditions have no doubt led to variations on this
theme in the North and South. In this context, exploring the role played by
states, courts, and the legal establishment, as well as international and regional
courts, unions, domestic non- governmental organizations, international non-

governmental organizations, social and political movements, existing
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international institutions such as the International Labor Organization, social
clauses in trade agreements, the World Bank and other international finan-
cial institutions, and globalized industries and transnational firms assumes
paramount importance for scholarship on labour and law (Buchanan 2008).
Similar lines of questioning mark scholarship on international and compara-
tive analyses of laws governing global and national redefinitions of public
health, covering areas concerning the management and erasure of health
systems, social welfare policies, environmental health law and policy, war-
fare and public health, human rights law and policy, health disparities and
inequities, subordination and law, and more (Purvis 1991; Trubek et al. 1993;

Chimni 1999, 2004; Okafor 2008).

Methodological Openings

Many of the subfields of inquiry under the aegis of socio-legal studies have
a distinct take on the “able-bodied individual,” the “good citizen,” and “the
worthy member of society” They strive to incorporate feminist, critical race,
social epidemiological, and critical disability theoretical perspectives on the
distribution and socio-legal responses to illness, impairment, and injury.
Similarly, using a critical and global lens is essential in areas concerning
repro-genetics, genetic discrimination law and policy, medical ethics and
law, medical testimony and the role of science in courts, and the regulation
of genetic engineering, torts and malpractice law, health care discrimina-
tion, public health systems and services, and health care reform, as well as
health outcomes specific to vulnerable or subordinated populations (Fidler
2002; Gostin, Wiley, and Frieden 2015). In this regard, socio-legal studies has
enabled conversations that pinpoint the interactive and mutually constitutive
relationships among law, public health, and medicine and between law and
individual well-being, the latter understood as being both a socio-legal status
and an embodied political experience (Powers and Faden 2006; Krieger 2015).
Methodologies for conceptualizing the relationship between law and health
are robust—incorporating public health, critical legal studies, and a canopy of
related debates, disciplines, and fields. However, certain areas remain under-
developed, such as the full-scale recognition of social stratification and the
complex influence of economic and political systems on life chances and

opportunities of individuals, groups, communities, and societies, a dangerous
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gap that is recognized by emerging scholarship (Fahrenwald et al. 2007; Lang
and Heasman 2015).

On the critical issue of methodologies, ethnographic inquiries of law have
also maintained a historic and steady position within the field. They were
notably present particularly during the foundational years of law and society
scholarship (Redding 2014). In more recent decades, renewed interest has
arisen in an ethnography/law connection for the purposes of revisiting the
character and shape of ethnographic methods of socio-legal scholarship and
exploring the benefits and boundaries of ethnographic research practices in
the production of knowledge (Starr and Goodale 2016). This has been par-
ticularly observable in areas such as criminology and the prison system as a
separate heading due to the distinct nature of punitive measures used during
incarceration (Werth 2012; Moore and Hirai 2014; Opsal 2015). Socio-legal
scholarship in this area seeks to understand the social, political, economic,
and cultural underpinnings of punishment in all its guises, not limited to
prisons and executions or community-based corrective facilities, but also in
immigrant detention facilities, mental institutions, welfare offices, schools,
and neighborhoods. Examining punishment across time and space, penal
policies established at the organizational, state, and national levels render
punishment a socio-political practice that is experienced, constructed, and
contested around the world, throughout history (Levine 1990; Israel 2004;
Martel, Hogeveen, and Woolford 2006; Swiffen and Nichols 2017).

Another key methodological concern is that of doing comparative work.
For instance, although societies in Asia and the Americas have their particu-
larities regarding their positionality in the global history of capitalism and
state formation as well as distinct challenges for engaged scholarship, many
of the states in these regions share similar historical and political experiences
such as their colonial backgrounds, post-colonial state-making, experien-
ces of dictatorships, revolutions, democratic mobilizations, mass social
movements, and civil wars. These geographically diverse societies, although
different in their current legal and political cultures, also share constitutional
values and paradigms. In this age of late capitalist globalization, as economic
ties between these regions are gaining strength and momentum, issues such
as the rule of law and rights struggles increasingly come to the fore as common
themes. Examining legal developments, constitutional law and legal cultures
from an interdisciplinary perspective allows for developing new insights con-
cerning how political and historical paths cross. As already mentioned, a
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similar development of global analysis has also taken place in the field of labor
rights. In hindsight, the socio-legal studies framework on rights formalized
the scholarly dedication to supporting, promoting, and providing feedback
for rights struggles. Focusing on the economic, political, social, and moral
obligations of states, institutions, corporations, and other legal actors with
regards to individuals, communities, and global society as a whole, this new
generation of rights scholarship also attends to implications of global finance
projects, corporate social responsibility, crowd funding, shareholder deriva-
tive actions, the restructuring of international financial markets, governance
obligations of corporate boards, the morality of markets, and neoliberal poli-
cies of globalization (de Sousa Santos and Rodriguez-Garavito 2005; Gathii
2011; Cotterrell 2015; Harrington and Manji 2017). As such, socio-legal studies
brought together an interdisciplinary group of scholars from around the world
working on economic and social rights, including the rights to education,
health, decent work, human dignity, social protection, an adequate standard
of living, and the right to global commons and a clean environment. Scholars
and practitioners in the field have made significant gains in both conceptualiz-
ing these rights and offering political and sometimes policy-relevant solutions
to structural problems (Berman 2003; Gleeson 2009, 2010, 2016; Paret and
Gleeson 2016). Needless to say, this area of work is closely related to the work
on human rights and poverty, human development, capabilities, equality, and
non-antidiscrimination law. This broader area began to address previously
marginalized rights and the rights of disadvantaged groups, highlighting the
possibility of existing human rights frameworks and concepts that could be
more interruptive, inclusive, and systemic as well as methodologies for meas-
uring the impact of the erasure and negation of economic and social rights
on the well-being of individuals and communities.

Overall, these fields of comparative analysis have close relations with
the more conventional debates on legal pluralism, although the critical
literature on law, corporations, and globalization is quite weary of the plur-
alist perspective in its original format. Legal pluralism and non-state law
debates traditionally had participation from a variety of disciplines, including
anthropology, political science, economics, comparative law, legal history,
and sociology (Galanter 1974; Sharafi 2007, 2008). With a focus on theor-
etical and practical problems resulting from the interaction of different types
of law—such as religious law, customary law, state law, and international
and transnational law as well as contestations of state law—legal pluralism
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initially provided an intellectual meeting ground for understanding “law in
context” More recent examples of collaborative research on legal pluralism
include studies of the comprehensive regulatory activities undertaken by
government, civil society, and other legal actors in various fields of global
capitalism; discourses on rights over land and natural resources that are both
socially and politically contested; the increasing intertwining of human rights
and development discourses on issues in legal pluralism; and the perplex-
ing relationship among law, customs, and religion as competing sources of
normative reasoning and social ordering in diverse societies. In these and
other substantive areas, a key goal of what we may call the third generation
of legal pluralism is to facilitate conversations among social scientists, law-
yers, legal scholars, activists, and policy-makers (Shahar 2008; Nelson 2010;
Tuori 2014).

On arelated track of bridging activism and academia, the kind of scholar-
ship that emerged under the roof of critical research on race and the law
suggests an urgency in terms of expanding the socio-legal studies research
agenda to include race and racial inequality in a much more pronounced
and methodologically responsible fashion, reflecting the exciting work done
in the legal academy over the past two decades under the critical race theory
rubric (Cotterrell 1997, 2013; Delgado and Stefancic 2017). In this spirit, law
and society scholars are increasingly drawing upon studies of race and eth-
nicity that incorporate cultural studies and/or critical theory (Freire 2000;
Nelken 2004; Solérzano and Yosso 2002; Edelman, Smyth, and Rahim 2016;
McElhattan, Nielsen, and Weinberg 2017).

As already mentioned briefly above, the interplay among the law, gender,
and sexuality is an equally precarious one. On the one hand, the law and
legal decision-making are rooted in a tradition of predictability, uniformity,
consistency, and self-referentiality. On the other hand, gender and sexuality
are identities that are increasingly understood as dynamic, non-discrete, and
fluid. As gender- and sexuality-related issues are increasingly brought forward
to be resolved in legislatures and the courtroom, the question of how to rec-
oncile these seemingly competing paradigms has gained increasing relevance.
While critically examining the law and its relationship to gender and sexual
identities—that is, how the law constructs, constrains, and/or enables gender
and sexual minorities at the municipal, state, and national level —socio-legal
scholarship led the way for a comparative engagement with both domestic
and international legal systems, identifying established and emergent patterns.

Far from the Madding Crowds 185

https://doi.org/10.15215/aupress/9781778290022.01



This line of work also touches upon the problem-laden, public-private divide
in legal theory. There is a continuing debate over the role of legal institutions
and processes in shaping the public-private dichotomy for public policy and
institutions as well as people’s private identities and lives (Mnookin 1981;
Clunie and Psarras 2016). Demonstrating the critical impact of the law on
how the public-private boundary is drawn is key in this regard.

Under this general heading of the politics of (international) law, two
particular areas stand out almost as an outcry—namely, the jurisprudence
of disasters and food management (Parks et al. 2015; Freeman 2014, 2015).
Questions such as how the law contributes to the makings of catastrophic
disasters related to weak land use regulation, public subsidies encouraging
the population of dangerous places, construction in flood lands and plains,
or whether law could facilitate or compel corrective measures in the realms of
mitigation, preparation, response, and recovery are essential for determining
the true nature of these disasters (Ballestero 2015; Ammons and Roy 2015;
Chabay, Frick, and Helgeson 2015; Howe et al. 2016; Beuret and Brown 2016).
These questions provide more than the thematic nexus as they encourage the
application of perspectives and concerns such as those concerning civil rights
and liberties as affected by disaster management, social and environmental
justice, private rights and regulatory authority, the well-being of special-
needs populations, equity and efficiency in resource allocation, the volun-
tary versus involuntary assumption of risk, and “soft law” versus “hard law”
approaches to protecting the public good, public health, and safety. They also
implicate topics such as law and scientific uncertainty, reciprocal obligation
and moral community, and responses to climate change and risk (Burton
2002; Gauna 2008; Gottlieb 2009; Murray 2011; Pellow and Park 2002, 2011).
In a similar vein, in the area of regulation of food, the legal scaffolding of
modern food systems and the chain of activities that link food production,
distribution, wholesale, retail, consumption, and disposal reveal a densely
textured social and economic environment invoking law in multiple ways and
across several jurisdictions and again hinging on issues of obligation, morality,
commitment, and the public good as counterlogics to market mentality (Cross
and Morales 2007; Morales 2010; Spalding et al. 2012).

The emerging field of biotechnology as an interdisciplinary discourse is also
informed by these concerns. Socio-legal studies scholarship on issues related
to bioethical and biotechnological disputes attempts to bridge the gap between
biotechnology and its sister fields, bioethics and intellectual property, rather
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than casting them in disciplinary isolation. The result has been the critical
examination of diverse issues underrepresented in conventional scholarship,
including biopiracy, genetic determinism, human commoditization, genetic
property, public health, and tort, property, and contract issues concerning
the body. In addition, this body of work adds race, gender, socioeconomics,
and public policy strategies to the analysis of biotechnology and bioethics,
contemplating the nexus where law, politics, science, society, and medicine
meet (Ayres 2005; Dolgin and Shepherd 2014; Rothman 2017). An exten-
sion of this work is found in the area of regulatory governance (Halliday and
Shaffer 2015). The study of regulatory instruments, institutions, and actors,
how law shapes and responds to economic activity, and how law informs
privatization and globalization processes through regulatory and adminis-
trative institutions allows us to examine how traditional as well as emerging
regulatory instruments operate in self-regulation, covenants, management
systems, market-based regulation, and societal responses to market expan-
sions. Here, particular attention has been paid to the increasing demands of
accountability and legitimacy in both domestic and international settings.

On a final note, the processes through which international organizations
and transnational networks create law and legal norms and concomitantly
shape national and international social, political and economic arenas have
led to increasing concern across the field. International organizations, trans-
governmental networks, and the regular involvement of non-state actors at
the global level, including corporations and non-governmental organizations,
affect and govern public and private interactions more extensively and inten-
sively than ever before. Examination of the role of actors and mechanisms in
the creation of transnational law, norms, and legal orders and their impact on
domestic law and practice through processes of transformation and resistance
also constitute the grounds upon which law school and socio-legal studies
curricula began to overlap. As new technologies stand poised to initiate a
global paradigm shift concerning the workings of legal institutions, new
tools for regulatory governance and law enforcement generate novel forms
of knowledge that confront traditional notions of due process and reshape
norms around harm, damage, risk, and accountability. For instance, infer
alia, the use of technologies that attempt to control social and political actors,
provide or prohibit access to legal institutions and the polity, change societal
understandings and expectations of what law is and how it is experienced,
and present novel ethical and normative questions around privacy, ownership,
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access, and compliance that have now become part and parcel of syllabi on
public and administrative law as taught from a socio-legal studies perspective.

In this context, the meaning of the law for both the colonized and the
colonizers is also changing. The presumption of colonial continuity is a
double-edged sword. For instance, in examining the extent and nature of
colonial influence on legal institutions and legal culture, are we not unduly
privileging the colonial encounter? As the new forms of scholarship in the
field attest to, developing a fuller understanding of the interaction between
law and colonial and post-colonial processes requires that we update our
very notion of what law is and what it does. The study of law and indigeneity
in both domestic and global contexts is a case in point. The much-needed
interaction and comparative inquiry between scholars began to allow for the
discussion of the similarities and differences among colonial/post-colonial/
neoimperial conditions with respect to native peoples, with the hope of
expanding the discussion beyond the discourses of resistance and human
rights and to foreground other ways that Indigenous peoples engage with and
redefine the law (Inman 2014; Birrell 2016). By doing so, socio-legal schol-
ars aim at promoting inquiries of the complex legal landscape that involves
multiple layers and meanings of what constitutes law for Indigenous peoples.
By stressing the multiple sites of knowledge production that inform issues
of indigeneity and that contextualize the engagement of native peoples with
formal and informal legal institutions, understanding legality in Indigenous
societies also leads to acknowledgement of the law’s ever-present connections
to national identity and state power (Hunt 2014; Johnson 2016).

Through these aforementioned interventions and many more that are not
included in this brief synopsis, new generations of scholars engaged in socio-
legal studies actively seek to facilitate broad interdisciplinary conversations,
collaborations, and action, challenging preconceived notions of “the legal” and
“theory” while examining their own roles and complicities in structures of
both oppression and emancipation (Beare, Des Rosiers, and Deshman 2014;
Arthurs 2017). Despite this promise of redefining the field from within, as
each of these movements responds to challenges that emerged from within the
field rather than being responsive to impositions from outside, there remain
dangers concerning how one thinks about and deals with law in context.
For this, in the next section, I will venture an invitation to further engage

with the political, philosophical, and historical critiques of everyday life and
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its relationship to both power/hegemony and subversive/authentic acts, the
law constituting a paramount example.

The Call of Everyday Life and the Law

The topics browsed through in the previous sections have one thing in com-
mon: they attempt to bring socio-legal studies scholarship out of the university
onto the street and into the flow of everyday life. Everyday life is not an alto-
gether new addition to the critical framework of Marxist and post-Marxist
thought. Since it was introduced by the French theorist Henri Lefebvre (Cri-
tique de la vie quotidienne I, 1947; The Critique of Everyday Life, 1991), the
critique of everyday life gradually took the form of a steady response to
the continuing endurance of late capitalism and the absorption of formerly
radical elements of society within capitalism’s logic of containment. In this
context, I will try to illuminate how some of the key developments in the
field of socio-legal studies in effect emulated this strategy in their redefinition
of the work to be done under the aegis of the study of law.

Before proceeding with this observation, however, I will first reintro-
duce the basic premises of a key intervention in this area: Agnes Heller’s
work on everyday life. Heller’s writings illuminate the integrative tenden-
cies of the all-encompassing systems of both capitalism and real socialism
during the Cold War years (Canefe 1998). Though Heller’s contributions to
social theory range across numerous disciplines, from sociology to literary
theory and political philosophy, her use of the phrase “prism of alienation”
specifically refers to the act of chronicling totalitarianism and grounded
resistance to it. While Heller’s “The Marxist Theory of Revolution and the
Revolution of Everyday Life” touches on numerous issues that confronted
the radical political movements of the late 1960s, its most enduring aspect
is the author’s focus on the phenomenology of personhood in the context of
systemic alienation. Yearning for a radical restructuring of everyday life, the
human subject of Heller’s critique is a particularistic person in that her sub-
jectivity persists in abstraction from the totality of everyday life (Heller 2015).
Heller further argues that the fetish character of everyday life is concomitant
with the person’s incapacity to relate to herself in her uniqueness and thus feels
alienation from her subjectivity. The result is a social agent geared exclusively
toward self-preservation who seeks only what serves to propagate herself and
her perceived needs. In contrast to this “particular” person, Heller offers us the
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possibility of a genuine individual who is characterized by the distance she is
able to assume between herself and her particular needs, motives, and desires.
By appropriating higher-level values within the constellation of her everyday
life, the individual is then able to decipher, resist, and remake the demands
placed upon her by the socio-political system that embraces her existence
(2015). She thus strives to consciously choose what she does, a strategy that
in turn leads to the defetishization of everyday life.

Crucially for Heller, individual self-consciousness and morality cannot
emerge in isolation from the community. The individual is able to transcend
her particularistic identification with conventions via her participation in the
conscious construction of human relationships constituted around shared
interests and norms. In other words, the political and economic transforma-
tion of society alone, Heller concludes, is insufficient to bring about the end
of the existing society and its oppressive makeup. It must be accompanied
by the revolution of everyday life, which in her view is inseparable from the
praxis of authentic community formation. Suffice to say, social movements
scholars, particularly those studying the decentralized and radical anarch-
istic elements of these movements, have long indicated the emergence of
prefigurative politics to transcend law’s violent foundations. In this regard,
Heller is accompanied by a long tradition of anarchist thought. Assessing new
possibilities for the construction of radical alternatives within and against
global capitalism, many elements of the “new” social movements have taken
a turn away from a universalizing conception of social change that is charac-
teristic of the hegemonic logic they developed within. Instead, these activist
currents are driven by an “anarchist logic of affinity,” which is defined as
the possibility of moving away from a politics of demand and response and
into the territory of asking unanswerable questions if one remains within the
system (Graber 2002).

In summary, according to Heller’s take on everyday life, the community is
always present. The particularistic individual can live in a world of mediated
relationships conceived as quasi-transcendent and at least partially cut off
from the integrated totalities into which she was born. In contradistinction,
the new individual has the capacity to defetishize the world. In this sense, Hel-
ler’s critique of everyday life transcends the concrete political agendas touted
by many of the movements that were in force during the latter half of the
twentieth century, at the time of her writing this particular treatise. Though
the possibilities facing contemporary political movements differ significantly
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from those that Heller confronted, her insight into the structures of conform-
ity retains its power and relevance well into the twenty-first century. Law is
no exception in this regard. The professionalization, commodification, com-
mercialization, and ideological uses of the law are supported by the general
milieu of egoism, utility, and self-interest, the pillars defining Heller’s par-
ticular individual. Her reconstruction of the links between self-interest and
social conformity gives a clear indication of the consequences engendered by
the continued hegemony of our alienated system of values, including the law.

Heller’s critique of everyday life is both wide-ranging in scope and subtle
in nuance. “The Marxist Theory of Revolution and the Revolution of Everyday
Life” (Heller 1970) should indeed be regarded as an illuminating introduc-
tion for a substantive critique of the law. As I have discussed in the previous
section, the overall critique offered by the socio-legal studies perspective
focuses on the problems associated with the analytic separation of law and
society, law and politics, law and history, and so on, attempting to bring the
critical study of the law into each of these contexts. And yet, often resorting
to an instrumentalist methodology, law, legality, and judicial systems have
also been treated without a systematic consideration of the socio-economic
underpinnings of the very definition of justice that is dominant in a given
context. Furthermore, there remains a prevalent presence of the correction-
alist impulse in studies on law leading to the prima facie interpretation of
legal systems via hypostatization of the law, continuing to separate law from
its actual socio-political context, a.k.a. Heller’s everyday life.

No doubt, socio-legal studies’ overall perspective on law embodies a
heterogeneous, interdisciplinary approach. While sharing a keen interest in
law as a socially constructed and politically sustained phenomenon, both
shaping and being shaped by society, the field is keen on shedding light on
law’s violence. However, I would argue that its drawing on different epistemo-
logical and methodological foundations has led to risk-laden divisions and
bifurcations in the field as well as obstruction of the overall view of law in the
history of making and remaking capitalism and its permeation in everyday
life. We must never lose sight of the fact that the relationship between law
and violence remains paradoxically structured: law is supposedly the opposite
of violence, since legal forms of decision-making are intent on disrupting the
spell of violence while generating more violence. At the same time, law itself is
a kind of structural violence, since it imposes a judgment that determines the
fate of its subjects and follows them like a curse. Socio-legal studies’ offerings
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of social and political inquiry provide a useful conceptual link between doc-
trinal methods and non-legal methodologies of analyzing, understanding, and
contextualizing the law. Although most socio-legal studies work involves case-
based, in-depth analyses of specific problems, the field is also highly sensitive
and responsive to normative questions and power relationships rather than
the focus being on finding immediate pragmatic solutions. Still, I would
argue that for socio-legal scholarship to fulfill its full promise, it needs to
stand closer to larger critiques of everyday life and violence as embodied in
the work of thinkers such as Agnes Heller, among others (Sarat and Kearns
2009). In this regard, Heller’s take on everyday life could be read as a step
forward toward bringing socio-legal studies scholarship into the centre of the
sociality, historicity, and politics it declares to be a part of.

Conclusion

In his introductory essay “Ghosts of Law and Humanities,” Marett Leiboff
(2012) teases out the ghosts of the law and humanities past to decipher the pat-
tern of the relationship between these two fields. He cautiously asks whether
it is the case that law has forgotten about its past and has created an imagined
present for itself in order to manufacture a relationship with the humanities. If
law attempted to do so while dissociating the “human” from humanities, the
end result would no doubt be violent. The intersections and interdisciplinarity
that constitute and shape the humanities in their broadest conceptions—
of the human, of the civic, the politics, and the community—might end up
missing from a law-and-humanities-combined future too keen on the legal
side of things.

But there is another question that really remains baffling, despite all
the riches offered by the rich traditions of socio-legal studies: Why do people
believe that violence is acceptable if it is legal? Normative beliefs about the
acceptability of violence to achieve social control and social change indi-
cate that deliverance of procedural justice is strongly correlated with law’s
legitimacy and that positive judgments about law’s legitimacy are associated
with social justice (Jackson et al. 2013). However, legitimacy has an additional,
hitherto unrecognized, empirical property—it is constitutive of the belief
that the law monopolizes the rightful use of force in society. Certainty and
uncertainty undoubtedly intersect in the case of challenges and injustices cre-
ated or protected by the law. For instance, settler’s entitlement to Indigenous
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lands has been constructed in past colonial and current national laws, land
policies, and ideologies as a certainty (Mackey 2014). Though one persis-
tent characteristic of settler colonialism is settler certainty and entitlement,
decolonization—especially in the area of jurisprudence—means embracing
this certainty as uncertainty. Many of the examples discussed in the above
pages concerning interdisciplinary interventions of socio-legal studies canon
reveal something similar in nature: the creation of uncertainties where law
and legality once stood as epitomes of certainty.

As a case in point, immigration judges of states with a British settler-
colonial background (Canada, the United States, and Australia) regularly
make consequential decisions that fundamentally affect the basic life chances
of thousands of non-citizens and their family members every year. Yet until
recently, we knew very little about how immigration judges make these deci-
sions, including decisions about whether to release or detain non-citizens
pending the completion of their immigration cases. Working on long-term
immigrant detainees, socio-legal scholars began to analyze judicial decision-
making in immigration bond hearings, and their findings reveal many an
undercurrent gone unnoticed until then (Rehaag 2009; Ryo 2016). These
reveal that there are wide variations in the average bond grant rates and bond
amount decisions among judges. If so, where is the certainty of law? It appears
that the detainees’ prior criminal history is the only significant legally relevant
factor in both the grant/deny and bond amount decisions among other pos-
sible relevant factors. In other words, immigration courts might claim to be
exercising crime control through administrative proceedings, which begs
further questions about the cross-sectionality of administrative law, race,
gender, class, and status. Law must be put in context again and again to make
sense of this normalized set of aberrant decisions.

And yet, studying law in “social context” is never enough. The concept of
embeddedness defined as such is imprecise and inadequate (Cotterrell 2013b).
Socio-legal scholarship must also be apt in addressing the moral-political
concerns that its methodologies reflect (McCann 2014). In this sense, now is a
propitious time to renew the dialogue between socio-legal studies scholarship
and other fields of analysis and work attending to politics, culture, society,
economics, and history. Relational work has an enormous impact on the out-
comes of rethinking the relationship between law and all other spheres of
human sociality (Block 2013). Devotion to relationality must be reinvigorated.
Opverall, the socio-legal study of the law is an investigation into both a set of
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ideals in terms of treating law and legality as normative questions and a set
of practices in terms of the rule of law being considered as praxis. Studying
the law involves understanding the contingent nature of its ideals as well as
investigating the actual work that lawyers, judges, state officials, aid workers,
activists, advocacy groups, and others do in specific legal contexts. These
overlapping layers of the study of the law provides socio-legal studies its dis-
tinct framework with tools for understanding how we experience institutional
power and respond to or refute it. Indeed, reviewing research on the politics
of law, law and social movements, law and inequality, and law and social
change allows us to examine the conditions under which legal institutions
could potentially promote inequality-reducing structural social change in
late capitalism (Stryker 2007). Law induces social change through a combina-
tion of adaptation to legal structures, cultural-meaning making and institutional
diffusion, and political mobilization and counter-mobilization. For instance,
substantive and effects-oriented administrative, adjudicative, and organiza-
tional interpretations of welfare legislation maximize inequality reduction,
whereas procedural interpretations do the opposite. These interpretations
are most likely to be achieved through a combination of collective mobiliza-
tion for strategic litigation in conjunction with sustained political mobilization
from below and direct involvement in implementation and active monitoring
of the law. This is not to negate law’s propensity to violence but to underline
its potential uses to create forms of anti-systemic violence.

This chapter examined some of the more recent frames of analysis that
socio-legal studies scholars use to understand the law in context. As discussed
above, across the field, critical exploration of issues ranging from defining/
redefining justice, ethics, law, truth-telling, and responsibility has been a
common trend since the 1980s. These developments are significant in light
of the violent foundational histories of the states and societies known today.
Colonial and post-colonial quests for supremacy, racial purity, and accumu-
lation of property have been facilitated by oppressive exercises of institutional
power and its most pristine expression: the law. The trauma that has arisen
from past oppressive exercises of legality being used as a shield for unjust
practices and the manner in which legal positivism and formalist method-
ology attempt to maintain privilege at the expense of the multiple others of
the polity clearly demonstrate the inherent tensions pertaining to law and
its societal legitimacy. Socio-legal studies operates in the midst of ongoing
injustices being committed against oppressed and marginalized groups. In
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this context, investigating the role that the law plays in facilitating and for-
malizing systemic violence against groups who are targeted as undesirable
and the manner in which the past continues to permeate the present is of
paramount importance. However, in order to do so, socio-legal studies must
approach legal consciousness not just as a theoretical concept or topic of
research but as an inherent aspect of legal hegemony, particularly in relation
to how the law sustains its institutional power despite persistent gaps between
the letter of the law and the law in action. In order to understand why people
acquiesce to a legal system that, despite its promises of equal treatment, sys-
tematically reproduces inequality, we must take a closer look at the kind of
critique advanced by Agnes Heller regarding the kind of politics of everyday
life capitalism dictates and its alternative formulations. In this sense, recent
studies in the field have both broadened and narrowed the enterprise’s overall
reach. Rather than explaining how the different experiences of law become
synthesized into systemic behavior, the literature often tracks what particular
individuals, groups, or communities do in reaction to the law. As long as the
relationship among legal consciousness, ideology, and hegemony remains
unexplained, socio-legal studies runs the risk of falling short of developing
into a wholesome area of sustained substantive critical interventions.
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Afterword

Toward the Law of Anti-laws: Notes
on Prefigurative Politics and Radical
Imaginations

Mariful Alam and Irina Ceric

The root of the prevailing lack of imagination cannot be grasped
unless one is able to imagine what is lacking, that is, what is

missing, hidden, forbidden, and yet possible, in modern life.

—Situationist International

As we write this afterword, there are calls to disarm and abolish the police
across the United States and Canada following the murder of George Floyd,
yet another Black man killed by a white police officer in the United States. The
call has also brought into the mainstream conversations regarding alterna-
tives to incarceration and prisons as a solution to interpersonal violence and
structural racism, a timely discussion that chapter 4 in this volume on the
#MeToo movement engages with. Only a few months ago, these kinds of con-
versations were almost unimaginable in mainstream media and public policy
debates. This rapid progression has given thinkers such as Dr. Angela Davis—a
pioneer in the prison abolition movement—hope for a transformative future.
When “many of us began to talk about abolishing these [policing and carceral]
institutions back in the 1970s,” Davis states in a recent interview with Boston
University’s WBUR radio station, “We were treated as if we were absolutely

out of our minds. . .. This is the opportunity for us to begin to reimagine the
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meaning of [public safety]” (Mosley and Hagan 2020). It seems that now, more
than ever, the contribution of socio-legal scholars to the discussion of state
violence is needed. The conversation on police violence will, among other
things, centre questions around possibilities of moving outside and beyond
law’s power and toward transformative—not retributive—justice. In what fol-
lows, we believe a dialogue between critical legal scholarship and radical social
movement organizing can be fruitful for thinking through these possibilities.

In this volume’s introduction, the editors map how legal regimes animate
oppressive power relations. We build on these observations to make a bold
claim: It will never be possible to separate the force of law from violence,
whether that violence is metaphysical, social, or political. As Jacques Derrida
famously explained, the relationship among law, violence, and justice is, and
will always remain, paradoxical (1992). This tense and often contradictory
relationship is clearly demonstrated in several of the chapters in this volume.
Chapter 1and chapter 2, for example, remind us that decolonization and racial
justice for Indigenous peoples cannot be achieved without radically reimagin-
ing how we can deconstruct and transform settler-colonial legal regimes that
are inherently designed to erode and eliminate Indigenous peoples and their
sovereignty (see also Walia 2014). Similarly, chapters 3 and 4 illustrate how
legal discourses, knowledge, and strategies are essential in the (re)production
of racial and gendered violence and subjugation.

The chapters in this volume suggest to us that a “just world,” where sub-
jects are free from oppressive power relations, will consequently require the
imagination of communities where the state and its law cease to exist. This
claim may seem “utopian,” “naive,” and “impossible” to either imagine or put
into practice, but the recent events that have unfolded in relation to police
violence and the compelling argument put forward in the last chapter (chap-
ter 7)—that socio-legal scholarship must continue to find ways to benefit the
marginalized and oppressed—serve as reminders that activists and academ-
ics must not give up on transformative imaginations or dreams of radical
alternatives. Unfortunately, as the editors noted in the introduction, much of
the discussion of social transformation and resistance in socio-legal studies
centres around the question of whether and how law can be used to achieve
practical change. What alternatives to law could look like—that is, how com-
munities could organize their everyday lives and how they could address
social and interpersonal conflicts outside of an apparatus of violence—is an
underexplored and underdeveloped question in the field. It is here where
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we think socio-legal scholarship could look to elements within new social
movements and the practice of prefigurative politics to generate a dialogue
on radical possibilities.

Social movement scholars have extensively documented that, unlike older
radical movements that were often organized hierarchically through vanguard
political party structures, newer social movements are not striving to take
control of the state and its legal apparatus (Holloway 2010). Instead, they are
attempting to develop new forms of self-organization that can run parallel to
existing forms of governance (Day 2005; Gautney 2012; Graeber 2002, 2009;
Juris 2008; Maeckelbergh 2009, 2011). What uniquely distinguishes these new
movements is the emphasis on employing non-violent forms of social inter-
action in their organizations. These practices manifest the very forms of social
relationships, albeit in a miniature form, that activists hope to achieve in the
longer term. Social movement scholars have conceptualized this as a form of
prefigurative politics, which seeks to collapse the distinction between means
and ends (Franks 2003, 145; see also Dixon 2014; Gautney 2012). The idea is as
follows: by organizing direct actions and developing alternative community
initiatives based on the principles of mutual aid, solidarity, and transformative
justice, not only are activists practically challenging institutions and symbols
of oppression, but they are also simultaneously opening space to experiment
with and (re)imagine “radical models of democracy” (Juris 2008, 126).

For example, activists have long organized their own radical legal support
structures to defend movements, resist criminalization, and support arrested
or detained comrades. Beginning in the 1970s and then re-emerging during
the alterglobalization movement, law collectives and other activist legal pro-
jects have provided legal support to thousands of activists and protesters by
facilitating access to lawyers, fielding legal observers, staffing legal hotlines,
and organizing court and jail support. Radical legal support organizers have
provided countless workshops and trainings, from basic “Know Your Rights”
sessions for protesters to impromptu solidarity trainings in police wagons and
more advanced train-the-trainer workshops on organizing legal support for
the movement. Such popular legal education efforts—like the legal guides,
manuals, comic books, videos, websites, and other popular legal education
resources developed by activist legal support providers—are resolutely pol-
itical, aimed at defending and building movements for radical social change.
The provision of direct support and legal assistance alongside legal informa-
tion and resources is approached as a movement-building tactic, grounded
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in the need to counter state repression at every stage of organizing (Ceric
2020). These dual roles—popular legal education and direct support—are
also evidence of a commitment to prefigurative movement praxis. In their
largely involuntary engagements with law, radical legal support organizers
strive toward what one activist legal support project described as “forms of
individual and collective empowerment that are alien to the legal process,
where we are usually objects rather than agents” (CRASS 2010).

As responses to repression and criminalization, the capacity-building and
movement defence praxes of activist legal support organizers demonstrate the
counter-hegemonic and prefigurative potential of radical legal work. Espe-
cially when carried out by non-lawyers, this work points toward a mode of
movement lawyering from below, a mutual aid project that does not take the
legitimacy of the legal system as a given and recognizes that repression can
breed resistance as well as demobilization (Ceric 2020). The work of radical
legal support organizers in shaping post-arrest experiences into mobilizing
ones and the broader pedagogical interventions it builds on are evidence of
a distinct orientation toward law and the state, one that engages with the
law as it is without fully conceding its legitimacy or acknowledging it as
the boundary of emancipatory possibilities (2020). This example points to
a form of prefiguration that aims to advance analyses of the criminalization
of dissent that go beyond frames of liberal constitutionalism to theorize and
actually construct alternate notions of justice, accountability, and redress,
both within our own movements, communities, and/or organizations and
in terms of challenging the state on its own terrain. The work of radical legal
support organizers is one example of prefiguration, which socio-legal schol-
ars could draw on to begin a dialogue between critical legal scholarship and
social movement organizing in order to sketch imaginations and alternative
possibilities to law and state violence.

Another example comes from migrant justice activists, such as the No
One is Illegal networks operating across North America and Europe that
have successfully implemented initiatives to turn their local municipalities
into sanctuary cities. A sanctuary city is a space where the municipal govern-
ment, its local police forces, and all in-city public services pledge to neither
deny undocumented immigrants access to social services nor report their
immigration status to the federal government to ensure their safety and pro-
tection. Although seemingly paradoxical, sanctuary cities are an example of
how alterglobalization activists organize their revolution both within and also
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outside of the confinements of law and state power. More importantly, sanc-
tuary cities reflect the vision of open borders not merely as a policy goal but
also as a move toward abolishing the violence of borders and law all together
(see Squire and Bagelman 2014).

Similarly, anti-carceral and Black, Indigenous, and people of colour
(BIPOC) feminist organizations such as INCITE! and Philly Stands Up in
the United States are offering practical visions on how to organize against
interpersonal and sexual violence within their communities without relying
on the police or criminal justice system. INCITE!, for example, offers tools
and intervention strategies based on transformative justice and community
accountability, a process in which “a group of friends, a family, a church, a
workplace, an apartment complex, a neighborhood” can work together to
address a community “member’s abusive behavior” by “creating a process for
them to account for their actions and transform their behavior” (INCITE!
n.d.). INCITE! also seeks to develop ways to provide safety and support “to
community members who are violently targeted that respects their self-
determination” (ibid.; see also INCITE! 2016; Law 2014).

Like INCITE!, Philly Stands Up is another collective of feminist activists
working in Philadelphia “to confront sexual assault” in various communities
by using “a transformative justice framework” (Philly Stands Up n.d.). The col-
lective directly intervenes and works with both perpetrators and survivors to
resolve conflicts and harms using community-based strategies without relying
on the criminal justice system. As the collective’s mandate states, in dealing
with perpetrators, the group seeks to “recognize and change [their] behavior,
rather than ostracizing and allowing future assaults elsewhere” Furthermore,
they support “their healing process, and challenge them on their behavior in
order to prevent future assaults” (Philly Stands Up n.d.). As Esteban Lance
Kelly (2011-12) writes, the group’s belief is that the violence of prison systems
cannot solve issues that require transforming socio-economic conditions.
On the contrary, prisons reinforce cycles of sexual violence, as it systemically
targets low-income and working-class communities of colour, particularly
Black and Brown communities, and destabilizes families in the process
(Kelly 2011-12, 50; see also Law 2014). By practicing a community-oriented
approach, the group creates a “culture of care” that opens space for individ-
uals to develop skills and knowledge that offers not only an image of what
a world without the violence of the state and prisons could look like but also a
practical approach in challenging sexual violence and social harm (ibid., 51).
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In chapter 4 of this volume, the authors highlight how carceral and crim-
inal justice solutions to interpersonal conflicts and sexual violence has merely
led to a prison-industrial complex that has disproportionately targeted poor
Black, Indigenous, and other people of colour. The initiatives and models
used by groups such as INCITE! and Philly Stands Up offer other opportun-
ities for socio-legal scholars to engage in dialogues reimagining what justice
could look like and how we can think through ways to address and respond
to interpersonal community conflicts without having to perpetuate or rely on
state violence (see also Gaarder 2009).

The examples noted above are only a few out of many examples in which
activists are creatively and democratically organizing. All this is not to sug-
gest that the visions and models discussed above should be understood as
essentializing blueprints and schematics. They are not without their own sets
of contradictions and limitations. Radical legal support can often wind up
recreating the very top-down professionalized and service-oriented models it
set out to challenge, and a lack of intergenerational movement infrastructure
means that this sort of organizing is often crisis-driven and reactive. The
long-term maintenance of sanctuary cities requires constant vigilance against
both state and non-state incursion as forms of securitization evolve and often
privatize. Despite the rapid diffusion of abolitionist critiques, communities
attempting to address sexual violence without resorting to force must grapple
with complex procedural and practical questions (such as, What do you when
someone refuses to participate in an accountability process?) that often prove
divisive and exhausting in practice. All these examples are subject to critiques
of scale: (How) Can hyper local and/or culturally marginal projects challenge
the hegemony of state law and market forces? Can insurgent legalities take
root outside of activist (sub)cultures? Finally, and fundamentally, none of
these examples speak to the possibilities posed by decolonization and the
potential reordering of settler-colonial legal regimes prefigured by assertions
and enactments of Indigenous sovereignty and jurisdiction.

Despite the limitations, the various examples discussed above reveal that
human possibilities and resilience are not fixed. Not only do these exam-
ples of collective actions and acts of solidarity, even if small in scale, offer
visions of a future in which our communities can organize themselves and
address social harms in ways that are humane and just, without relying on
the repression of the state and its laws, but they also reveal practical examples
of resistance and emancipation. The intersection of socio-legal studies and
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grassroots organizing initiatives would strengthen efforts to abolish systems
of domination and repressive power and enable us to think through ways in
which we can live in a better world.
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